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UNITED STATES DISTRICT COURT 


NORTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
Plaintiff 
~against- : CRIMINAL NO. 
75=-CR-83 
» BROOME COUNTY 
AVIATIO:;, I:iC., COMMUTER AIRLINES, 
INC., and THEODORE (TED) BELL, 


Defendants 


SE phbbosteneenenaseusonensnameimemeten) re 


CONTINUATION OF PROCEEDINGS in 


above-entitled’ matter, came on before the United 


States District Court, Nortnern District of New 
York, at Auburn, New York, on June L5, 1976, at 
11:00 a.m., before the Honorable Lloyd F, Mac'anon, 


United States District Judge. 
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EE 


] APPEARANCES: 


to 


3 The Honorable JAMES M. SULLIVAN, JR., 
ts +] United States Attorney, Northern District of New York, 
fr 


CHALENSKI, ESQ., Assistant United States Attorney, 


5 Federal Building, Syracuse, New York, by ARTHUR A. 
Of Counsel. 


- and «- 


141 Washington Avenue, Endicott, New York 13760, 


Attorneys for Defendants Jerry Winston, Broome 
wr 


| County Aviation, Inc., and Commuter Airlines, Inc | 


1} BECKER, CARD, LEVY & RICHARDS, P.c., 
| 


| 
15 | by RODNEY A. RICHARDS, ESQ., Of Counsel. 


16 | 
17 | - and - 
18 
PAUL R. SHANAHAN, ESQ., Syracuse, 
hew York, Attorney for Defendant Theodore (Ted) 


Bell. 


no ~ 
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THE COURT: Gentlemen, Proceed. 
(Whereupon, the following proceedings 
were held before the Court, ~ ¢ of the presence of ‘the 


Jury.) 


MR. RICHARDS: Your Honor, may we 


interrupt this witness in order to put Mr. Beil on 


to lay a foundation for these exhibits? 


THE COURT: Alli right. I don't know 


how you can lay a foundation with Mr. Bell. Have you 


thought about this? 


MR. RICHARDS: He has the original of 
the resignation and discharges on all of these pilots. 


MR. CHALENSKI: If they are just seeking 


Fa 
to introduce the documents, perhaps that can be done 


after cross examination is completed. 
THE COURT: 1 think we should -- well, 


to have an orderly procedure here, we should finish 


tne cross examination of Mr. Winston. Afterall, he is 


the principle witness in this case, 

MR. CHALENSKI: I have one add‘ tional 
question before the Jury comes in, and it involves the 
summation and the charge. 

I didn't offer you a specific request, 
but this case does involve an indictment that involves 
a statute which 1s, as you are aware, it is not commonly! 
RPMS Sa Se SaEN RT ns 
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’ 


to 


oA 
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known around the country. Normally in the case of this 
nature, a prosecution »y this office, the Defendant 
advises the Jury of the nature of the defense, that is, 
the degree cf this offense. In this case, I would like 
to do that, in either my summation or I request you. 

THE COURT: I don't understand what you 
are talking about, 

MR. CHALENSKI: I request that tne Jury 
be advised that the offense in this case is a misdemeano 
I could point tnat out -- 

THE COURT: (Interrupting) Any oojection 

MR. SHANAKAN: I would assume that the 
Only purpose in that is to suggest to tne Jury that it 
is not an important matter, and normally, as Your Honor 
is aware, we do not get into the grade of the crime, and 
I don't think that that is a proper consideration, 
really. 

THE COURT: Do you object to it? 

MR. RICHARDS: I would. 

M2. SHANAHAN: I would, too. 

THE COURT: I don't think it is a 
proper consideration, but it might become so if you 
open up that door, or, you know, if you lay on this too 
heavily that this is a very serious crime, or in any way 


imply that if convicted, these people are going to js 
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for long terms. If that sort of thing comes up, by tr» 
Defendant, it seems to me that you Open a door, and I 
won't hesistate in the least to tell them that it is 
only a misdemeanor. Let's be guided, accordingly. 

MR. CHALENSKI: Thank you. 

(Whereupon, the following took place 
before the Court and the Jury.) 

THE COURT: I am sorry for the delay. 
The courtroom had to be used by Judge Port on other 


cases this morning. We had to start a little late. 


Gentlemen, proceed. 


JERRY WINSTON 
Called as a witness, being previously duly sworn, 
was further examined and testified as follows: 
CROSS EXAMINATION 

BY MR. CHALENSKI: 

Q Mr. Winston, as we left yesterday, you were talking or 
saying that you decided to cut your staff back, on 
December 20th, 1974? 

That is correct. 
Now, in firing the individuals, which have testified 


inthis case, was your firing of them precipitated 


because of your decision to lay off, or were they fired | 


notwithstanding that? 


I am sorry, would you say that azain, sir? 
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You distracted me because you said that the individuals 


wao testified -- we didn't fire all of them. 


He was fired, 


Mr. Slough, was he laid off, or fired or both? | 
| 


So he would have been fired notwithstanding your decisio 
to lay off? 

No, as a result of our «conomic Situations, he was fired 
Laid off? I don't know what you mean by your definition 
of laid off or fired? 

If you had not made a decision to lay off the employees, 
would Mr. Slough have been fired on October end, 1974? 
Probably not. 

But had you not made a decision to lay off so many 
employees, woudd Mr. Josephson nave been fired on or 


H 


about October 3rd, 1974? 
Probably not. | 
THE COURT: Let's start this thing right. | 

Were all of these employees named in the indictment 
fired? 

CHALENSKI: Yes, Your Honor. 

COURT: I am asking the witness. 

CHALENSKI: I am sorry. 

WITNESS: There were. 

COURT: Were they fired? 


WITNESS: Therc are a lotof names 
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in the indictment of people who were not fired. 
THE COURT: Well, the ones that remain 
in the specific counts. 
BY MR. CHALENSKI: 
Q That is Slough, Josephson, Baan, Sholl, Lamos, Williams, 
Larimore and Hummell? 
Yes, tnose were discharged. 
Now, were any of those individuals discharged for reasons 


other than your decision to lay orf co-pilots? 


| 


Yes, they were. 


Which individuals were they? 


Co-pilot Sholl, Co-pilot Williams, and Captain Lamos. 


And the others were discharged pursuant to your decision 
Pa 


to lay off? 


Yes, 


THE COURT: You keep using ‘lay ff, 
The witness said they were fired and that means 
discharged. 

MR. CHALENSKI: Yes, Your Honor. 

THE COURT: Laid off means that you go 
away awhile, and then come back. You should use good 
terminology here, Mr. Chalenski. 

BY MR. CYALENSKI: 
Q Did you ever recall those four employees, Mr. Slough, 


Mr. Josephson, Mr. Larimore, or Mr. Hummell? 


I did not. 

And when you called them in and advised them that they 

were being fired, did you give them an Opportunity to 

work any additional time? 

Well, I didn't call them in and, secondly, I can't answe 

tnat, whether they were discharged on the spot, or if 

they were told to complete tne week. Normally our polic 

is -- 

(Interrupting) Mr. Winston, what did you do witn these 

four individuals, not what your normal policy is. 

You mean williams? 

Did you -- 

(Interrupting) Williams, Slough, Hummell -- which four? 
: THE COURT: Please answer the question, 

THE WITNESS: I want to make sure that I 
answer you properly, sir. Please give me the names, 


rather than just say ‘these.' 


BY MR. CHALENSKI: 


“ 


Mr. Slough, Mr. Josephson, did you give them tne 
opportunity to work any additional time after October 
3rd, 1974? 


I don't believe so. 


| 
| 


Did you give Mr. Larimore and Mr. Hummell an opportunity} 


to work additional time after they were fired? 


No. 
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Did you give Mr. Baan the Opportunity to work additional 
time after he was fired? 

No, 

There came a time when you and the Defendant Bell spoke 
at a meeting on October 10th, 1974. What conversation 
did you and the Defendant Bell have prior to that 
meeting concerning what was going to be said by each 

of you? 

There was no meeting on October 10th. 

October 5th, I am sorry. 

Okay. 

Same question. 


All right. You distracted me by giving me the wrong dat 


a 
and will you reword it? 


MR. CHALENSKI: Read the last question 


(The previous question was read by the 


Reporter. ) 


THE WITNESS: None. 
. .CHALENSKI: 
Did you know Bell's position on the union prior to the 
meeting of October 5th, 19747? 
I would say that I knew that ne was Opposed to tne 
union ceming in. 


Anc did you determine that through conversations with 


him? 

That was my feeling, with our conversations, and that 

was what I deduced from what he said. 

Did you advise Bell that he would Speak at thut meeting 

on October 5th, 1974? 

I did not. Thc was completely voluntary. 

Did you suggest that he should speak at that meeting? 

I did not. 

Did you extend an invitation to him to speak at that 

meeting? 

I extended the invitation to everybody. Anybody at that 

meeting that had any comments, I asked: if you wisn 

to stand up and ask questions, or say wnat you want to 
* 

Say. 

At any time did the factor of a union coming in enter 

into your -- excuse me, strike that. The union coming 

in, does that affect the company economically? 

I felt it would. 

And you were not aware of the union coming in on 

September 20th, 1974? 

No. 

So your economic decisions were made solely on factors 

other than the union? 


Absolutely. 


But by October 5th, 1974, you were aware that the union 
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was coming in? 


Yes, sir -- well, I wasn't aware that they re coming 


in. I Saw the notice which indicated that there were 
pilots that were interested in bringing the union in. 
It was one of three or four different unions. 

But as of October 5th, 1974, your decision to lay off 
pilots was made for independent reasons, other than the 
union coming in? 

That is what I said. 

Did you tell that to the pilots? 

We didn't discuss it. 

You testified yesterday that you found, on October 7th, 
1974, that the Teamsters were the union that the pilots 
wanted? f 

That is true. 

And how did you find that out? 

I researched my records and found my notes. 

Notes made when? 

Cn October 7th. 

Okay. You made notes on October 7th, that you 

the Teamsters were coming in that day? 

That is right. 

And who told you that? 


My notes don't tell me who told me, 


Does your recollection tell who told you? 


No, it doesn't, 
Was it Mr. Bell? 
I said I don't know. 
Was it one of your pilots? 
I said I don't know. 
THE COURT: Well, perhaps it might refres 
your recollection? 
THE WITNESS: No it doesn't refresh it. 
THE COURT: The Suggestion mignt refresh 
your recollection. 
THE >: 2 am sorry, it does not. 


BY MR. CHALENSKI: 


. So that nothing I could say would refresh your recollectfon 
- ' 


and it is totally lost? 
MR. RICHARDS: I object to the form of 
the question. 
THE COURT: Sustained. c is argumentative. 

BY MR. CHALENSKI: 

x The tape recording, you previously testified is an 
accurate reproduction of wnat you said at tne meeting 
of October 5th, 1974, is that correct? 

In part. 
Except that it omitted the portion which you read to 
the Jury, is that right? 


Yes, and there are some parts that are distorted, and in| 
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the transcript I feel it has some bad or incorrect words! 


but essentially your transcript gets the meaning, and 
the wording of what I said. 

Government's Exhibit 33-a is a copy o* the trancript. 
From that date, and did you review that transcript prior) 
to it being offered in evidence? 

Well, sir, if you remember, we were ordered by the 

Court to go out and get this transcript straightened 
out, and we had two hours to do it. In order to do 
this, or accomplish this, we had two hours, and I was 
operating the machine, while our attorneys were listenin 
to the tape. I did not get a chance, before it was 
submitted, to,review the transcript. 

Were you giving your attorneys directions as to what 

the proper wording on the transcript was, at that time? 
I am sorry, I don't understand you. 

Did you tell your attorneys what you said, and whether 
the transcript was correct? 

I said it was correct in essence, but not necessarily 

in detail. There were some words that were different 
than what the tape said. 

Did you tell your attorneys was the different words 
were? 

No, I didn't have time do that. I was given two hour 


to work it out by the Court, and as I say, I was working} 


uw 


the machine, while our attorneys were trying to write 


or transcribe the tape. 


Did you not tell your attorneys what this word was, 


or that word was, while listening t that tape during 


the course of that meeting? 


I assisted, but I could not do a thorough job 


You did as thorough a job as you could in the time? 


A Under the circumstances. 

Q Mr. Winston, did you tell your pilots this, on page 
thirteen, ‘you are all aware that we bid on citation, 

| the contract with I.5.M. for citation, $850,000.00 ror 

an airplane. I don't know if you know anything about 


economics. We got to go out and borrow it and then 


we owe it, and we have got to pay it back and if we don'$ 
pay it back they will come up and sell our airplanes oft} 
and we will be out of business, that is t'.e way it works 
We have to go out and do that with the $850,000.00.’ 

a That is sound economics, 

Q "But I tell you right now with the news now, we put in 

| a bid for it, and they have negotiated with us and 

: they are hard and we have to stick our necks out further 

and further and I can tell you now that we can pull our 

necks right in and I am not going to do it all because 

of this news here. I am not going to expand. It is 


a fact. I am not going to buy that citation. I can't 
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afford to take that risk. The economic risk with an 
unstable organization internally that will try and 

Gictate the economic policies of the company. I am just| 
not going to do it.' 


Did you say that to the co-pilots? 


| 


Yes, I did, and -- 
{ 
(Interrupting) Mr. Winston, would you answer my ae 


Yes, was the answer to my question? 


Yes. 


And did you tell the co-pilots, ‘already I have indicated 


now, that we have the chance of converting three Navajos| 
| 


into two Chieftains. We want to order another Metro 
before the end of the year.' 


“MR. RICHARDS: May I have tne page 


MR. CHALENSKI: Page fifteen in tne 
middle. 
5Y MR. CHALENSKI: 


Did you tell your co-pilots that? 


I did. 

And at that time you had already decided to put two 
Metros into mothballs? 

That is right. But as I explained before -- 
(Interrupting) You have answered my question, Mr. Winstdn. 


Now, on page twenty-two, ‘The banks have 
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given us the money 
MR. RICHARDS: What page? 
MR. CHALENSKI: Page twenty-two. 
RICHARDS: Where? 
MR. CHALENSKI: In the middle of the 


first continuing paragraph, 


BY MR. CHALENSKI: 


. 


'They', the banks, ‘have given us the money to buy these 


airplanes and are willing to give us more providing the 


Metros that's already negotiated to buy the Me .ro and 
order before the end of the year. And if we might go 
into a thirty-passenger jet, I am sure it will be there 
provided thatsrwe have internal stability.’ 
I remember something wrong with that statement but that 
is correct. 

THE COURT: Nobody asked you if there was} 
anytuing wrong with it. Nobody asked you anything, as 
a matter of fact. 


THE WITNESS: I am sorry. 


BY MR. CHALENSKI: 


Are those statements correct? 
That is correct. 
On page twenty-one, ‘Here we rie -- 


MR. RICHARDS: (Interrupting) Where 


MR. CHALENSKI: That is the seventh 


‘Here we are, we have a stable business that is growing 
and we are gmowing, and the people inside are growing, 
those five co-pilots that grew into captains and getting 
captains' pay. Now we are looking ahead agair. I see 
this depression as an eminent thing, and what do I have 
to do to plan ahead before it hits «o. I am not seeing 
it today. I've seen it sometime back that it's coming.' 
Then, there is some language about tne 


ecology problem, and the fortv percent sales down at 


Detroit, and then, 'In Flint, Michigan, wnere they make 


the Buicks, they have 30,000 peorle on tne unemployment 
roles, 30,000. And not just people, but 30,000 families 
Now, with such treacherous times, do we want to shake 
the ship here? Do we want to ses ‘2 we can topple it 
over 80 we sink? And that's what this thing is. In- 
stability, we can't afford for somebody toa come in here 
and dictate to us what direction we have tr take, what 
economic policies we snould do.' 

Is that correct? 
That is correct. 
On page twenty-six, 'So don't regress,' 


MR. RICHARDS: Where is that? 
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: 
MR. CHALENSKI: The middle of the page. | 
| 


BY MR. CHALENSKI: 

Q ‘Don't rock the ship. Keep us balanced. You are not 
going to get security with the union. You're liable to 
get a lot cf problems. You're interests and our interes¢s 
are together. You want to grow, we grow and we can't 
grow unless you gro’. We have demonstrated this. If 
at no other time witnin the last four years -- (unin- 
telligible). So we hope that you will understand and 
hope that you won't (unintelligidle), just keep on 
growing, keep advancing and see if the present managemen 
operating the way it is, and has been, will keep us out 
of trouble, and keep tne organization growing to move up 
and saline’: Is that correct? 
I said that 
Did you tell your co-pilots that you had already made 
a decision tc lay off seven of them? 
No, I didn't. 
Did you listen to Mr. Bell's speech at that meeting? 
Yes, I did. 
And you were present? 
Right up front. 
October 7th, was two days after this meeting, correct? 
Yes. 


Mr. Bell said on the bottom of page twenty-nine, ‘You 
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are going to get a ballot and it's not going to read 
that way, but there is going to be two people running, 
one of them is Jimmy Hoffa and the other is me.' 

Do you deny that at that time Jimmy “offa was the 
presiaent at that time? 

At the time he said that, it made no impact on me. 
Whether I knew whether Jimmy Hoffa belonged to the 
Teamsters had nothing to do with the impact of that 
statement. 

You don't d-1y that you knew Jimmy Hoffa was the former 
president of she Teamsters, is what I meant? | 


I know that he was associated with the Teamsters. 


Mr. Winston, } am handing you Government's Exhibit | 


forty-one for identification (offering), wnich is a note| 


from the file, the personnel file of Robert Slough and | 
have you seen that document before (Offering)? 

It leoks like one I have seen. 

And when was the first time that you saw tnat? 

This document was made when we were reviewing -- in 
preparation for the trial. 

And what time? Whr’ date was that? 

I wouldn't know what date it was. 

1975? 

Perhaps 1976. I dcn't know. 


Did you hear Mr. Bell testify that he made this document 
} 
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at about the time that you were discussing the firing of| 
} 


to 


Robert Slough? 
A I don't remember his saying that. 


Q IF he did he was lying? 


au 


A I don't know. 


6 Q It was not made in 1974, in any event? 
ft 7 A I can't place it. I know it was a summary of -- 
a | Q (Interrupting) Mr. Winston, was it made in 1974, in 
9 | any event? 
4 10 A I don't know. 
 s 
1] Q Do you know that you were indicted in 1975? 


12 | aA July of 1975. 


¢ 
13 P) Yes. 

14 A I know Iwas. Yes, I answered your question, july of 
15 1975. 

16 Q -S was made before or after July of 1975? 


A I don't know. 


18 Q You have no recollection whether that document was made 

19 | at any particular time between October or -~ excuse me, 
| 20 September 30th, 1974 and the present day? 

21 | A I don't. I don't make items daily, and I am not about 

22 | to memorize or computerize every item I do. 

23 : Q Ana did you begin to prepare for this trial before you 

24 | were indicted? 


25 of A vid I prepare for the trial? I sure did. 


ue 
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This item referring to only three incidents regarding 
Robert Slough? 

May I see it again? You showed it to me and I didn't 
read it. I would like to read it. 

Yes (Offering). 

Yes, 

No, is it your testimony that this document is not 


complete, that there were additional reasons for wnich 


Robert Slough was fired? | 
may I get my file on Slough? 


Yes. | 


(The witness produced a file which he | 
perused. ) é : 
Yes, there was additional reasons. 

Okay. The third item, Captain Reeve missed a schedule 
change and twenty-five minutes prior to flignt time, 
the office was notified by first-officer Slough. That 
event occurred on September 30th, 1974, is that correct? | 
Tnat is wnat the record shows. 
Okay. And an ine‘dent in June of 1974 on «@ Friday, 

and Mr. Slough was not scheduled to a specific *lignt. 

At 1500 a schedule change required his services. He 

was not available. 


If the record shows that was the time, I agree with it 


Does the record show what time? 
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You have the record there, or part of the record, or 
&@ transcript or a summary of the record. 
I am reading from this exhibit forty-one. 
All right, let me see it. 
This was -- what period are you talking 
about? 
June of 1974, 
Okay. I have a copy of what you are reading in my file, 
It says June of 1974, 
And there was another incidert in September -* 197 
& schedule change required his services, apparently 
the same type of incident as in June of 1974” 
Okay, the note,says he was finally located after many 
tires, in Rochester. 
And that was in June -- September? 
Septemboer of 1974, yes. 
Okay. Do you have any records available showing what 
flight, if any, Mr. Slough missed in June of 19747 
I don't have it. 
Avs they here? 
I wouldn't know. 
Who would have them? 


I don't even know what sort of a record would exist, 


because, in making up our master schedule, we would 


assign a captain and a co-pilot to it. Now, we, of 
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course before assigning a co-pilot, especially if it 
was a change during the day, we would attempt to locate 
the co-pilot. 

Now, if we could not locate him we would 
pass nim by and bring or locate another co-pilot. Whom 
we located would then be put on our master schedule so 
it would not show that he was requested or tnat we 
attempted to find him. Our master scnedule would show 
who actually flew the flight, not wnom we attempted to 
find. 

Is that master schedule here? 

For which date? 

For vune of 1974? 

No. You didn*t ask for it and it is not nere. 

Do you have anything here tnat would show what flights 
were flown, charter flights were flown in June of 1974? 
You did not ask for tnose records and they are not 
here. 

Do you Know what flight Rober. Slough missed in June 
of 1974? 

No, «4 don't. 

Where was Mr. Slough stationed in June of 1974? 

June of 19747 Binghamton. 

Any charter flights in June of 1974 originated in 


Binghamton? 
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A Any? Hundreds. 
2 . Did they originate any place else? 
3 A Yes. 
4 Q Where? 
5 A A flight would originate if somebody asked us to pick 
6 them up in Pittsburgh, and it would originate there. 
7 £ Q Wnere would the plane depart from to pick them up? 
8 A In Binghamton, normally. It is conceivable they would 
9 | Gepart from another point. “f we had an airplane in | 
Washington, and we wished to dispatch him to Pittsburgh, | 
we would inform the pilot to go to Pittsburgh and pick | 
up his passenger, and tring him to Binghamton. 
Now, in September of 1974 Mr. Slough, allegedly he missed 
a schedule change and you say tnat you reached him in 
Rochester, on that occasion? 
That is what was reported to me. 


Who reported that to you? 


18 A Well, officially, Mr. Bell. 


19 | & Do you recall that incident? 


20 | A Not tnat specific incident. I do recall conversations 
2] | about Rochester and this particular pilot, about his 
} 22 | inavailability, and being found in Rochester, I am sure 
23 «CO that he was in Rochester more times than the record snows 
24 and being unavailable during normal working hours. 


25 Q Well, with reference to the September incident, you said 
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there were calls to Rochester in September? 
That is what was reported to me. 


And about that time? 


If it was reported to me that it was that time, then 


that is when it happened. 

Mr. Winston, was it reported to you about that time? 

I can't say. My wife is in charge of scheduling, and 
sne frequently tells me about some of tne incidents 
tnat occurred during the day, and I Know about nearing 
about co-pilot Slough, and the Rochester operations. 
Wnere was Siough stationed, in September? 

In September? I believe he was stationed in Elmira. 
That is eisai 1974? 

Yes. 

Right. 

And any flights, or any charter flights or special 
flights that he would have been called on that con- 
ceivably could have originated from Elmira? 
Conceivably, yes. 

Prior to September of 1974 were you flying any flights 
out of Clmira? 

Yes. 

What flights? 


Our mail operation originated -- we had one mail 
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operation that originated out of Elmira. 


Oh, and what hour did you fly the. mails? 


I think it started around ten p.m. and terminated about 


four or five in the morning. 

And that was one captain flying the mail? 

Yes. 

And no co-pilots were required for that? 

Not normally. 

And any other flights out of Elmira in September? 

Not on a normal basis. Maybe on an on-call basis. 

Do you mean a charter basis? 

Yes, 

And how frequently did you fly charter flights out of 
Elmira? : 

Relatively infrequently. 

What is your best estimate? 

I can't -— if you want to round it out, I know it was 
less than a million. I cannot tell you o-vherwise. 
Your best estimate, Mr. Winston? 

I am sorry, I have no idea. 

Is that the whole truth? 

I swore before I got on the stand that everything I would 
say would be the truth. 

Less tnan a million? How about less than a hundre? 


I couldn't say. 
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| Q More than two? 


2 A More than two. | 
Q Over that period? 


4 | A That I could Say yes, more than two. 

5 | Q Over what period, 1974? | 

6 | A That I couldn't Say. 

7 | ~ This would be charter flights? 

8 A Yes, 
. 9 ~ Tnose charter flishts out of Elmira, where would they 

10 originate? 

| A They coulu originate from various places, depending on 


lo | our group of scheduling girls, wno would decide which 


i 
13 : airplanes would go where, and originate from where. 
14 | Q Would they originate in Elmira? 

| 
15 A Do they today, or did they at that time? 


16 Q Today they originate in Elmira, I guess, is that right? 


17 A Which period are you talking about? 


Q During June of 19747 
A June of 19742 June of 19747 Are we talking about June 
of 1974? 


Q Yes. 


to 
oO 
———— Se = 


S Notning in this note talks about Elmira in June of 1974, 


You know nothing about Elmira in June of 1974? 


, 2) 


244 6A We did not run a schedule of operations in June of 1974, 


We started our operations in Elmira in September of 1974, 
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Then, you know nothing about Robert Slough being unavail 
able in June of 1974 with reference to Elmira? 
No, I don't know about that. 

MR. CHALENSKI: Government offers into 
evidence, Exhibit for sne and Defendant's Exhibit 
Z, is that in? I think that is Defendant's Exhibit 2? 


I have no objection on that. 


Rath co Gi cM AS 


MR. RICHARDS: I have no objection. 


ate BS 


THE CLERK: Government's Exhibit fo - 
ene, and Defendant's Exhibit Z, are received in evidenc?| 


(Government's Exhibit forty-one, for 


5 Dalene hs EES 


identification, received in evidence.) 
(Defendant's Exhibit Z, for identification, 
received in e@idence,) 


MR. CHALENSKI: May I read this to the 


: 4 
* 

i; 
* 


THE COURT: Yes. 

‘MR. CHALENSKI: Government's Exhibit 
forty-one is a document taken out of the file of Robert 
Slough and it is written in ink, as you can see and Mr. 
Bell testified that he wrote it. This recites a schedul 
change that required his services, and there were three 
calls to his domicile and were ineffective in reaching 
him. Later that evening he called from Rochester, 


Subsequent discussion, and no satisfactory answers. 
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I think that is it. That was September of 1974, 

June of 1974 reads, 'On @ Friday, Mr. 
Slough was not scheduled on @ specific flight. Fifteen 
hundred schedule change was required for his services, 
He was not evailable. It was later determined that he 
was in Rochester at that time by Miss Carr. Discussed 


with him and he said it won't happen again.’ 


Defense Exhibit Z is undated, and unsigned, 


anu a letter that Mr. Winston testified that he jad in 
is office in his file on Mr. Slough. 

The memo reads, '!»mo to Jerry Winston, 
My comments about the employee Ro.ert Slough are as 
follows: his performance les been unprofessional and 
unreliable, He has been late repeatedly at the ticket 
counter and has failed to show up for flights. He has 
engeged in loud responses to customers and left cash 
box visibily unattended on top of the counter and left 
his keys at home which meant he could not close up the 
ope ation. Called in from Rochester to New York, and 
that is seven-twenty-four -- 

MR. RICHARDS: This is more like an 
argument. I thought he was going to read this without 
any -- 

THE COURT: (Interrupting) Read it 


without any commenis. 
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MR. CHALENSKI: Instead of being 


rd 2 available for a flight in Elmira. Therefore, I feel 
: 3 that this employee's behavior reflects a different 

4 4 attitude toward the company and the general public a: 
~ 3 


ow 


&@ result of his unprofessicnal conduct and I feel that 


someone willing to assume the necessary responsibilities 


Case Ow 


Mark Winston,' and there is no signature, 


6 | Robert Slough should be terminated and replaced with 
| BY MR. CHALENSKI: 


i 10 Q Did Mr. Speiser ever complain to you abdout Mr. Siough's 


11 racio procedures? 


$e 


}2 A Not to me, | 


13 Q Is there any note in the file of mr. Slough, nis file 


RR eS ate er 6 Sr Sh 


, | 
14 that was made contemporaneous with any of the events 
that you have testified to on direct as to the reason | 


why he was fired? 


ehh) ea 
ou 


- 17 | A Any notes? I have the note that you snowed to the Jury 
a 18 tunis mote here (Indicating), and giving the dates -- 
; 19 Q (Interrupting) That was made in preparation for the 


20 | trial, right? 

| A That was made at some time -- it was not in his file. 
22 | Q The only other thing is this memo to Jerry Winston, 
23 | Defendant's Exhibit Z, which I have just read? 


Sn In his file? That was not in his file. 


The @ was nothing in his personnel file? 


V.s8. COURT R ~ATERS 
PEDERAL BUILDING 
4LBANY, N.Y. 


o> 


, @) 


ia) 


, 2) 


3) 


No, 


Was there anything that was made contemporaneous] :'? 

I told you yesterday that we don't make notes as a norm 
practice, 

Now, aS regards to Mr. Josephson, you advised, on your 
Girect testimony yesterday, that there were reports that 
he was disliked by captains? 

Just a moment. He was disliked by captains, that is 
right. That is what was reported to me. 

When was it reported to you? 

During his period of employment. 

You don't know when? 


No. 5 


It could have been at the beginning of his employment? 
I don't know. 

It could have been at the beginning of his employment? 
I don't know. Could it have? Pessibly, I don't know, 
Unfair to fellow co-pilots in not reciprocating, and 
do you know when that was reported to you? 

I don't know when it was reported to me. 

Wouid that have been reported at the beginning of nia 
eliployment? 

I don't know. It could have possibly, out I don't know, 
On a flight to Boston, you testified that he flew with 


you and one engine went, in the summer of 1974, and is 
J 
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there any notice in Mr. Josephson's file to that effect? 
| 
| 
| 


No notes, to my knowledge. 

That he changed the weekend duty roster, and is there 
any note in his file to that erfect? 

I don't know. 

Would you look, please? 

I don't have his file, but I have my file and tne comments 
in it. Won-availability. 

Any note made contemporaneously * ch nis ~ itlure to -- 
or his changing of the weekend duty roster? 

f have no note in my records on tnat. 

And the air Canada volume, and do you recall wnat period 
Mr. Josephson was responsible for keeping that up to 
date? 

I believe at the time of his terminaticn, he wes still 
responsible for it. But the totai period, I do net know 
Was there any note in his file that he was reprimanded 
for failing to keep that up? 

Yes, there was a note. It was dated January Tth, 1974, 
Checking Canada Air pilot and found hadn't been posted 
for months. 

Wnich file was that in? 

That was in his pilot's file. This is a copy of what 
was in the pilot's file. 


May I see that? 
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Yes (Offering). 


This is -- that is your notes? 
That is my notes. 
This is the file which you produced pursuant to Subpoena! 
in this case, and was that in that file? 
I didn't produce that. Ted Bell Produced it for the 
company. 
This is the employer -- 
(Interrupting) I don't know. 
Was it in his personnel file? 
I don't know. I never looked at these files. 
And the note that the -- the note wnich you have just 
Snown me a@ copy of, was that in tnat file? 
It was indicated to me that this was taken from the 
pilot's file. 
Would you please look through that file and see if the 
original of that aote was in it? 
All right. 

It is. It is here. 
‘Dangerous flights'? 
Why don't you take this back (Offering). 
All right. You said that the.. were complaints that 
he conducted a flight in a dangerous way, and wnen did 
you receive tnat complaint? 


At the time it happened. 
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What time did it happen? 
April 18t*, 1974. 

There is & memorandum in his file to tnat effect? 
There is a copy, which was given to me, which I assume 
was in his file. 

A copy cf what? 

A copy of a letter from a passenger who complained coout 
his dangerous operation -- co-pilot Josephson's cengerong 
operation. i 
And who was the pilot? 

The co-pilot or the captain? 

Who was the captain? 

Briggs. 

And was wepee fired? 

No, he wasn't. 

During that period ~- 

(Interrupting) Pardon me? 

How about harassment of office personnel and is there 
a@ note in the file to that effect? 

I can't hear you. 

Harassment of office personnel. When did that take 
place? 

Just a second. Whe. ..id it take place? 

Yes, 


Okay. I have a note here that says ‘In September of 
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1974," 


Now,when did it take Place? To my knewledge, 


it took place -- 


(Interrupting) Was that note made contemporanecusly 


with the incident? 


5 A I don't knew, It is just a Summsry of several complaint 
6 about Josephson. 
”, & And you don't know when that summary was made? 
8 | A I don't know, 
: a | Q Was it made in preparation for this trial? 
10 A I don't know when it vas mde, : 


Was the Summary made in preparation for this trial? | 


A I don't know. 


Q During the course of your address to the co-pilots, 
f 


wnich is pace twenty-six, you Said, 'I want you to read = 


a thing I read tc the Captains earlier. This paper was 
clipped out four years ago.’ 


A Well, that is -- I am sorry, I will have to wait for you 


! 
: 
18 Q Is tnat correct? 
A It is wrong. 
Q You said Something different? 
i 


A The tape was not read properly at that point. That is 


not what I said. 


Q What did you say? 


24 A I said ,'I want to read something to you which I read 


25 | to the pilots four years @gO; a paper, a prepared speech!' 
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And that is what I read t be Jury yesterday. 
Now, during the meeting of September -- strike that -- 


October 19th, 1974, you were -- you did discuss cutting 


routes, correct? 


In connection with the Golden West Contract. 


You did discuss cutting routes, correct? Di¢ you discus¢g 


Closing the business? 

I can't answer tnat out of context. 

Did you discuss closing the business? 

I -= no, I dic not discuss closing the business. 

You did not? 

No, I discussed Golden west Contract. 

Do you deny tnat you discussed closing the business? 

I did not dneeee closing the business. That was not 
the subject of the discussion. 

Did you say anything about picking up your marbles and 
retiring? 

Yes, I said something about that. It was not the 
subject -— 

(Interrupting) Mr. Winston, just answer my question? 
Yes. 

Now, is it your testimony, however, that you were 
careful to relate each one of those instances to your - 
that it would not happen unless you had to sign a 


contract? 
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I didn't say that it in my statement here to the Court. 
I didn't say I was careful. That was the subject, and 
it was all related to the Golden West Contract with the 
Teamsters. I wasn't careful by it, but I just said it. 
So everytime that that was mentioned, it was understood 
by the pilots there -- 

(Interrupting) No, it was not understood. Each time 
it was said that if I nave to sign a contract like this 
Teamsters contract, then I would be affected in this 
way. 

And you didn't fail to say that at any time tnat you 
mentioned picking up your marbles and cutting vdack -- 


(Interrupting) Yes, I said thac in yesterday's testimony 


f 
I said tnat I hea worked for thirty-four years --— 


(Interrutping) Just answer my question. 

I said I talked about -- that was mentioned in ny 
discussion. 

Page fourteen in the transcript, did you say this, 
‘We have a chance of buying three more Chieftons, 

I tell you, the way we have a chance to somebody 
negotiating with us about the tnree Navajos, which 
means we will replace them here. But, damn it, for 
tne instability, tne likelinood is that the Navajos 
will go but they won't get replaced, because the 


economic instability caused by this, we are in a tough 
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businesc.' Did you say that? 

No. 

It is substantially correct? 

Substantially, but inaccurate in the number of aircraft. 
I believe that I said two Chieftons. 

But everything else is correct? 

Yes. 

Now, October 19th, you mentioned the retirement of 
Gerald Excell, and do you remember when you found out 
about that? 

I would say probably the becinning of October, or the 
end of September, or somewheres ir that period. 


Now, Mr. Briggs, when he testified, this is with 


7 
reference to the conversation which you had individuelly 


with him about the ballots, that there is one tnat I 
know you -= you said, ' There is one way that I know 
you will not vote for the vnion, if you give me your 
ballot.’ De you deny having said tnat? 

I deny that. 

M>. Briggs was lying? 

Yes, he was. 

And he asked you if you might get in trouble, and you 
said, 'Stick with me and there will be no trouble,’ 
Well -- 


. ‘nterrupting) Do you deny that conversation? 
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Did you obtain a ballot from Mr. Briggs? 


Yes. 


And Mr. Delan, did you obtain @ ballot from him? 

Il believe so, 

Mr. Gerald Excell, you obtained vwo Dallots from hin, 
ultimately, and one prior to the election, is that 


correct? 
That is correct, 
Did you tell him that Mr. vicKinley had Siven you his 
Sallot? 
I id that they had volunteered their Dallots, 
And did you ony that you would appreciate it if he would 
Give you his ballot? 
Who? 
This is Gerald Excell? 
No, I did not say that. 
You deny that? 
Did Mr. Excell sey that I said tnat? 
I nave ar F.B.I. report that Says 'Yes', 
Is it signed? 
ft is a statement of the F.B.I. account, 
It is signed by Mr. Exceli? 
No, it is not. 
And now, did you ask Mr. Floto for his 
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No, I didn't. 


He gave you his ballot? 

My recollection is that he did. 

And Herrington gave you two ballots, correct? 

One before the election, and one after. 

And Peter Johnson, did you tell him that a numer of 
pilots had given you their ballots? 

No, I didn't tell him that. 

You deny it? 

No. 

Did you then initiate a period of silence, following 
that? 

What do you mean by a period of silence? 

Just that. ; 

You mean I didn't talk for a year or so? I don't know 
what you mean. 

Mr. Winston, a lot of pilots have given you their 
ballots, and following a period f a month or two months 
or three months, followed by no conversation? 

Then I will answer that by saying no. 

Mr. Kleitz testified that after the meeting you came 
up to him and said, 'I have to know who is loyal.' 
Did you say that? 

I did not say that to him. 


You deny that? 
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Mr. Kleitz, did he ask you if it was illegal to take 


tne ballots? 


He did not. 


And you heard him testify to that, also? 
That he -- that I asked him for his ballot, I am sorry? 


That he asked you if it was illegal to obtain the ballot 


I heard him say that, yes. 


And he was lying then, too? 


he was. 


You obtained @ ballot from Mr. Kleitz, correct? 
He off.red me his ballot. 


And did you obtain a ballot from Mr. Johnson? 


Yes. 


Tnomas Lewis, did you obtain a ballot from nim? 


Yes. 


And did you tell hin, 


would turn over your ballot'? 


I did not. Did he say that? 


Yes, he did. 


When? 


Lewis said thet on January 22nd, 1975. 


Okay. It is incorrect. 


U.S. COURT REPORTERS 
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I deny it. 


‘I would appreciate it if you 


Mr. MacDougald, you obtained a ballot from him? 

Yes, I did. 

And Mr. Pusztai, you obtained two ballots from him? 
One before the election, and one after. 

And Mr. Solberg, did you tell Mr. Sollerg, that, ‘I 
want your ballot'? 

I did not. 

rir. Solberg said that after the election he nad no 
conversation with you concerning nis vote in the 
election, and was he lying? 

fe did. 

And you got both Sallots from Mr. Solberg? 

That is correct. One before the election and one 
after. : 

So you obtained two ballots from him, is that correct ? 
Yes, one befcre and one after. 

Do you recall Mr. Ton testifying that with regard 

to the second ballot, it was right before the election? 


I recall his testifying to that. 


And did ne lie? 


I think he was mistaken. 

Did you tell Mr. Ton, ‘Show me support by giving me 
your ballot'? 

I did not. 


Do you deny that? 
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I do. 
And did +>. ask Mr. Ton, in November of 1974 whether 
he was going to vote for the union or remain non-union? 
Did I ask h‘m that? 
Yes? 
I didn't. 
You dic you did not? 
i did aut. 
Did you tel. 1m that if you think my way you are going 
to benefit? 
No, I didn't. 
And you heard Mr. Ton tesvify to that, did you not? 
Yes, I did. 
And he was lying? 
I would have to say he was, 
Mr. Williams: did Mr. Williams, did you hear Mr. 
Williams testify that, 'Show your loyalty to me'? 
I never said tnat to him. 
Are you familiar with that -- 
(Interrupting) Pardon? 
Did you tell or say to him -- strike that. 
You got a ballot from Mr. Williams, is 
tnat correct? 
I believe I did. 


And you also got ballots from Mr. Ferber and McKinley, 
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and Ore, is that correct? 
Tnat is incorrect. 
And who did you get a ballot from? 


Mr. -— Mr. Ore did not give me a ballot. 


Mr. Ore left your employ some time during October of 


1974, is that correct? 

That is correct, 

Before the election? 

Yes, 

Out of twenty-one pilots, who were ultimately certified 
then, thirteen gave you their ballots? 

Tnat is incorrect. 

That is incorrect? 

That is incorrect. 

Was it more or less? 

Wel. . r statement is incorrect. 

That of the twenty-one pilots -- 

(Interrupting) There were twenty-six pilots who 
received ballots. 

There were twenty-six, and twenty-one were certified 
to vote? 

That is right. But twenty-six got ballots. Some of 
the people that were disqualified had given me their 
ballots. 


I understand. Of the twenty-one who were certified, 
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Solberg, ton, and Williams? 
A He did not. 


( | did that include Dolan, Exceil, floto, Herrington, | And did Mr. Sholl give you his ballot? 
| | r < ‘ 
2 | Jonnson, Kleitz, Mr. Lewis, Mr. MacDougald, Mr. Pusztai, 7 P | A I believe he did not. 
8 
3 3 | « Mr. Lamos? 
| 


My recollection is that they gave me their ballots. 


> 


| | 
. ' | ~ Did a Mr. Fairchild tell you that he voted no? | | 8 bid Mr. Larimore give you a ballot? I 
eer | S54 Beets oes, 
7 | 2 Yes | : : S Did Mr. Hummell give you ballot? 
8 2 A Mr. Fairchila told me that he was for the company, and | 8 | A He did not. | 
9 | as I recollect, ne gave me his ballot. | 9 | X That accounts for now all Dut two, and did Hr. DeLaurentds, 
10 Q Okay. That would make fourteen? | 7 COE: MERE AOS: MERLOT | 
. | s I would have to count them if you a.e¢ going to give me A I don't -- no, I guess he did not. | 
12 | 1 set of numbers, and I would have to check my records ! 2 | Q And Mr. Leonard? 
r 13 to see if my recollection is the same as yours. My 13 A I can't Seoneher whether ne offered it or not. | 
| I 
iw | recollection is tnat there were about tnirteen -- 14 1 Q When you asked for -- strike that. 
5 | possibly fourteen, and I would have to look at it. | my When you had a conversation witn Mr, Sholl, 
fe | . i al al | 16 an individual conversation prior to the election, is | 
| \v | A I recollect him giving me the ballot. us that right? 
18 | Q Wnat about Reeve? You deny és’.ing him for his ballo:, | ia | a Yes. 
' 19 | is that right? | 19 | Q And Mr. Sholl told you tnat he already mailed a ocallot | 
: ad | A I den’ it, and he stated that I didn't ask for it. | 20 | in? | 
al Q I haven't said anything other than that. | " : A He did. | 
29 | . . am eevee; ett. 22 | = And Mr. Lamos, during a similar conversation, did he ' 
23 | a So fourteen, and I think I named tuirteen, and you said | 23 | tell you that he thought his vote was a private matter 


Mr, Fairchild you believe gave you his ballot? and no one's business but his own: 


I didn't ask him and he didn't tell me. 


To my recollection, I believe that is right. 
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Q You deny that? 


You deny that he told you that? 


P ae * A Since I have no recollection of it, I deny it. 
| 
3 | & And did Mr. Larimore tell you that he had already mailed , : oa ME eae a nT ee 
4 | his bal.ot in, and that he thought he voted what was + | iiilaeiatil 
s | ee ee ee Ty ae ee ere | . | A It meant to me that he was voting against the union. 
6 A Mr. Larimore said that he had mailed his ballot -- | ’ | . See a ee nee ae pee nee ee 
; Q (Interrupting) Do you deny that he told you that, or | i . | eee 
9 did he tell you that? | 2 8 A No. I don't think so. Because when they got duplicate 
, A I have no recollection of nis telling me that. | | 9 ! ballots I indicated that I wanted no part of duplicate 
~ bid you near him on tne stand say tnat ne told you that? | 10 ballots, and I refused to accept any. 
A My recollection of what he said on the stand was that | | 2 PREP: SUNIS TOS SE GAPOSE- SHS: Few: Shia +: ae: ees 
12 | ne indicated tnat he nad mailed his ballot before we 12 i Shey Were Getting Cuplicste: ballets until you hed, end 
13 ! started the meeting, and I told him that I was not } 13 ! = en's. aoe cer POO NOSES: EF MD: HORTONS SOT RS 
interested -- 'Don't tell me how you voted, I am not is | COUP SEING REPRE: HOR: SRENSRS BNL INNO? 
interested,’ and that is -- that is correct, I acree 15 | A But I knew it was possictle for them to request other | 
16 | with that, 16 | basiste. | 


You don't recall hearing him say on the stand that he 17 Q Mr. Williams, at least, told you so? 


18 A Mr. Williams? 


2) 


told you tnat he did what was best for the company, 


19 Q He testified on the stand that he did, didn't he? 


nis family and himself? 


No, I don't think that he testified to that. 


> 


20 of (A He may have said that. I don't know or recollect it. : 20 


Mr. Williams did? 


2) 


Ana did he tell you that during the conversation with : 21 


him prior to the election? 22 i A That he toid me what? I didn't testify to that. 


Not to my recollection. 23 | Q Did you near Mr. Williams testify on the stand that he 


24 ! Q He may have? 4 told you during your private meeting with him that you 


know we can get duplicate ballots? 


A No, I don't think he did. : 25 
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' | A I heard him testify that. 


to 


| And did he say that? 


3 A No, I deny that he said that. 


Q Did you recall telling your pilots at the meeting of 


vu 


October 5th, during the course of your prepared statement, 


| 

6 | on page twenty-eight, 'Will my ballot be absolutely 
| secret; will any one know how I voted? The answer. The 
| 


8 ! United States Government will have full supervision 
9 | while the balloting is going on, and will protect you 
10 from interference. Your ballot will be absolutely | 
| secret.' Did you tell your pilots that? 
| | 
12 | a Yes, I did. 


13 7 @ Did you hear Mr. Kleitz testify on the stand that 

14 | following the’incident where the door fell, he came to 
15 | you and began to tell you what happened and you vold 

16 him, 'I know all about it, ' and did you near him testi- 
\v | fy to that? 

18 A I neard him testify to that. 

19 | Q And did you respond to that? 

20 : A Mr. Kleitz' testimony was, T will say, mildly incorrect. 


Q Mr. Williams, you mentioned that in your direct 
testimony, that one of his problems was teing late, is 
that correct? 

A I remember saying that, yes. That was part of my 


testimony. 


U.S. COURT REPOr TERS 
FEDER4L BUILDING 
ALBANY, N.Y. 


ow 


And there was a note in your file regarding a scene 


late in January, 1974, that was brought out by Mr. Bell, 


and did you hear Mr. Bell testify to that? 
Mr. Bell testified to a lot of people and a lot of 
things, and I can't recall what that Specific item 
Was that was covered, or how he covered it, I should 
say. 

THE CCURT: We will take a short recess 
and cool off. 

(Whereupon, the Jury was excused.) 

THE CLERK: Court stands for a snort 
recess. 

(After a short recess, the proceedings 


were resumed as follows: before the Court and tne Jury.) 


BY MR. CHALENSKI: 


. 


Mr. Winston, with reference to Mr. Williams, you mentioné 


that there was some money missing at about the time 
that he was fired, is that correct? 

Yes, I did. 

And I believe that you also mentioned some money was 
missing with regard to Mr. Sholl, and -= Mr. Slough -- 
excuse me, it was Mr. Hummell, and I am not sure atout 
Mr. Larimore? 

Well, I have Mr. Williams' file in front of me, and 


my notes say ‘Yes'., I would go back to my files if 
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you want me to. 
Did you mention money missing with Mr. Larimore? 
The answer is yes. But I will pull my file on that. 
Did you mention money missing with Mr. Hummell? 
Just a minute. 

Yes, 


And did you mention money missing with Mr, Slough? 


Yes. 
Now, the last of those four persons were fired on about 


February l4tn, 1374, is that correct? 


The last of which four people? 


The last of tne four that I just named: Mr. Slough, Mr. |! 


Williams, Mr. Hummell and iir. Larimore? 


February 23rd -- February 17th, I guess it was. 


And did you report to the state police during about May 


or June of 1975 that money was missing from your operatidgn? 
I would say it was April or May. 

After they were fired? 

Yes. 


Are there any pilots other than Mr. Slough who were 


unavailable for duty twice? 

Mr. Slough? If I can remember, lir. Josephson. 
Any others? 

Do you want me to go through each file? 


Do you know, off the top of your head? 
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No, I am in a@ cvurtroom and I want to be accurate. 

Do you deny -- 

(Interrupting) I don't deny. If you want me to take 
the time, I will look it up. 

I don't want you to take the time, Mr. Winston. 

Okay. 

Did any pilots leave the cash box on the counter, 


unattended? 


I remember Mr. Slougn, for one. 
And did you personally observe Mr. Slougn do it? 
No, I did not. 


Who dia? 


Well, for one, my son, Mark winston reportea it. 


And Mark Winston, in his letter, Defencant's cxhinit 
Z of August 1974? 

Also in person. 

And nobody else saw the casn box on the counter? 

I am sue that there are other incidents. 

The office -- you said Mr. Slough, it was reported to 
you that Mr. Slough did not lock up the office and 
did not bring his xeys with him? 

That is true. 

And nobody else did not lock tne office up? 


I am sure there were other times. 


Mr. Hummell, not having his uniform? Was Mr. 
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flying the Mée’ro at the time he was discharged? 

I believe he vas. 

And tnere was an incident where Mr. Pusztai had an | 
engine problem during the 1976, and he testified to tnat| 
on the stand? 
Yes. 


Ana do you know what it was? 


And do you recall the approximate value of the damage 


done at that time? 


| 
An incident on a propeller. 


Well, I would say $2,000.00 or $2,500.00. 
Not $53,000.00? 

Fifty-three thousand dollars? No, it wasn't $53,000.00. 
Mr. Pusztai is still with you? | 
Yes, he is. 

And Mr. Herrington landed witnout his landing gear 

being down on cone occasion? 

That is not true. 

He testified that he did? 

He didn't. He didn't forget his landing gear down. 

I didn't say that. 

I am sorry, I misunderstood you, 

I said Mr. Herrington landed without his landing gear 
being down on one occasion? 


His landing gear was down. It collapsed. 
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And then Mr. Herrington misspoke on the stand? 


That ismy recollection of it. 


Mr. Herrington said it was not intentional, is that 


correct? 

That's right. That would be correct, 

Anc Mr. Herrington went below a flight approach 
minimum on one occasion? 

He indicated that he did not. 

Did you or your company Suspend him from passenger 
operations for thirty days because of tnat, is that 
correct? 

We did, 

Mr. Herrington is still with you? 

Yes, he is, 7 

Any other incidents in the last four years that did 
damage to your planes? 

Sure, 

And what were those incidents? 

Well, I can remember one glaring incident because of the 
newness of the aircraft, and it was our Metros one and 
two, and they had just arrived not too long before, and 
Captain Briggs negligently left his brakes off, and 
one airplane rolled into the other. 

That would have been about 1973, about? 


1973 or possibly early 1974. 
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Substantual damage caused to each? 
I would say so, yes. 

And Mr. Briggs was not fired? 

No, he wasn't, 


And any other incident of damage? 


Well, I am sure there are, but unless you can point one 


to me, I don't think I can pick one out at this time. 
Mr. Snoll was the only person fired since 1970 -- 1971 
for damage to an airplane? 

I didn't say that. 

was that true? 

No, that is not true. 

Who else was fired? 

I remember a “ina pilot that damaged an airplane, and 
he was discharged. 

And when was that? 

1970 or 1971, somewheres in that area. I don't know, 
It could have been 1972 and I don't know. 

Was he a part time pilot? 

No,ne was a full time pilot. 

And you don't know his name? 

I am sure I can find it in the record, or if you would 
give me a moment, I can confer and find the persons' 
name, 


Okay. Please take a moment. 
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if (Whereupon, the witness left the 


2 Witness stand and conferred with Defendant Ted Bell.) 


3 A Mr. Norman Bancock. 


. 2 
be 
o 
= 


do yo. spell that? 


uw 
> 
w 

‘ 

> 

' 


N=-C=$0-C-K, 


And do you recall what year that was? 


© 


6 
‘ | A I can check my records. 


@ 


| Q Please do? 
{| 
9 1A Yes, this was in 1970. 
i 10 @ And what damage was done to the plane on that occasion? | 
A I think a propeller was Gamaged, | 
2 | s Anytning since then, besides Mr. Snoll? | 
3 | A You name one. 
l4 Q You can't recall? | 


> 


I am sure that there are incidents, out I can't name one; 
| 
! 


16 at this time. 


Q Incidents that a pilot was fired because of damace 


caused to an airplane? 


19 A Possibly, 


Q You don't recall any, is that correct? 


| 
2 | A That is what I said. 


- Q How about Hr. Potterman, and he was hired as a co-pilot,| 


is that correct? 


24 A Yes, he was. 


MR. CHALENSKI: I have no further 
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questions. 
2 | RE-DIRECT EXAMINATION 


3 | BY MR. RICHARDS: 


, 2 


Perhaps I misirierstood the question put to you, by 
Mr. Chalenski, but Slough was discharged, when? 


6 | A Slough? He was discharged, I think, October 3rd, 1974. 


H Q Okay. Now, you earlier testified to a decision to cut | 


back on your staff by September 20th, 1974. What i 


occurred on that date which dictated that position? 


» 


On September 20th, that is our deadline on the official 


{ i | Q@irline guide. Now, the officer Airline Guide is a 


| 

- | book used by anybody in the travel business. It tells | 
} 

I 

wnich eirplanes leave from which airports, and what 

e i 

Se | Service, and between which airport and tre time it 


leaves and the flight number and the fares. It is the 


16 | official book of the travel industry. It is about the 


size of a Manhattan telephone book. We have deadlines | 
i 


, 18 to get into then and usually they give us six weeks 
19 | as a deadline, if you want to get in. September 20th 
20 | is the deadline for appearing in the official airline 


| guide on October lst. 
Now, at that time I was confronted with 


what we were going to do. AS far a: I was concerned 


24 not only was it the deadline for the official Airline 


Guide, but it was the decision date as to what we were 


VU.s. COURT REPORTERS 


PECERAL BUILDING 
ALBANY, N.Y. 


+ 


— 


ST en 
Fae he 


aN 427 


1918 


going to do with our new aircraft, the Metros three 
and four. 

And I had made the decision, at that 
time, that these airplanes would not be used, they 


would be groundeu, and, therefore, I did not increase 


any scnedules to reflect wny these airplanes were brought 


On, tne Metros three and four. 

And so wne~ I pointed Out, on September 
20th, tnat in fact we were dropping tw, Dulles flights, 
and having no increases, that is we decid?d not to go 
to Cleveland and some of the other points that we nad 
programmed or ~’ nned for with the new airplanes, and 
we were terminating any possible use of these airplanes 
until March lst. 

Tne next time we had a chance to make 
@ schedule change in tne official Airline Guide would 
have been October 20th, a month later, and the official 
Airline Guide change made on October 20tn is effective 
December lst, and Decemoer lst is the beginning of our 
off season, and that is when our traffic is the lowest. 
That is no time to start a new schedule, so the only 
time that you can start a new schedule would be for 
March lst. 

So when we said on September 20th that 


we are going to cut schedules, and we are not going to 
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increase schedules, that was it, until March lst. 

Now, Captain Kleitz, following the Sholl incident, 

did you talk with him following the incident about the 
door? 

Yes, I did. 

And how long had Kleitz been a Captain with the airline? 
Mr. Kleitz had been a Captain since January of 1974. 

Dia you near him testify that he was a Captain since 


1970? 


Tnat is correct, «ie did. | 


And what did Kleitz tell you about the Sholl incident 


\ 
with the door? | 
He said that -- he said that he was a captain of the | 

r | 


aircraft, that he was not aware that the door had dropped 


and asked me to reinstate co-pilot Snoll. 


Did he say anything about nearing tne door drop? 


He said he didn't hear a thing. 


And you heard him testify here that ne heard a dang? 
Yes, I dia. 

And now, at the meeting on October 5th, 1974, wnen you 
spoke with the co-pilots, and tne pilots and the captain#, 
did you say to tnese two groups, on page two, ' We have | 
no intention whatsoever of abandoning the policies | 
where instituted on rights and benefits and what was 


done was dune because we thought it was fair and just. 
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ert etnraditisnsteeriennnennstaneeeeneeeeesinesss 
We do not to intend to become unfair and unjust or 
improper because of the union,' 

MR. CHALENSKI: Your Honor, that is 
leading, and I object. 

THE COURT: Sustained. 

MR. RICHARDS: That was opened up -- 

THE COURT: (Interrupting) That doesn't 


improve the question. It is leading. 


BY MR. RICHARDS: 


~ 


Was there a captain by the name of F. J. Grell, Senior 
employed by Commuter Airlines? 

Who? 

Well, maybe it is a Green? 

Yes, there si 

And do you have any records, or can you recall the date 
thet he was hired? 

I have the record on that. Mr. Green, who was hired, 
according to our records on December 22nd, 1974. 

And your record also shows as to why he was hired at 
that time? 

Yes, it does, 

And what was that reason? 

He was rehired to replace Captain Lamos who was dis- 
charged on December 13th, 1974, 


MR. CHALENSKI: May the record indicate 


ee 
U.8. COURT RE®oRnTERS 
PEDERAL 3: mING 
‘ 


ur 


fea) 


BY MR. RICHARDS: 


Q 


what the witness is referring to? 


THE COURT: Yes, could you mark it in 
some way? 
THE CLERK: Defendant's Exhibit A-k, 


marked for identification. 

(Document marked Defendant's Exhibit 
A-k for identification. ) 
Now, Mr. Winston, I show you Defendant's Exhibit A-k 
marked for identification, and Just ask you if that is 
tne record to which you referred to? | 


Yes, it is. 


> MR. CHALENSKI: I have had an opportunity 


to review that, and it appears to be handwritten notes 
l 

as prepared for the trial in tnis case. It may be a | 
l 


Summary of what the record shows and if 80, he should 


80 testify that that is what it is. 

THE COURT: Could I have the pending 3 
question, and what is your objection and not your | 
argument. What is your objection? 

MR. CHALENSKI: My objection is that the 
witness is not referring to corporate records in front 
of him. 

THE COURT: So what? 


MR. CHALENSKI: Well, the question is, 


"What do your records show?' 


THE COURT: Okay. 


BY MR. RICHARDS: 


al 
* 


A 


Would you answer the question? 
I am sorry, would you repeat the question. 


Well, let's take this one and I ask you in reference to 


a& captain by the name of Henry Miller, was he employed 


by Commuter Airlines? 

He was employed by Commuter Airlines. 

And do you recall the date of his employment? 

Tne record shows that he was emp’oyed on Feoruary 23rd, 
1975. 

And do you, from your own Knowledge, know as to the 
reasons why he was employed on or about that time? 
Yes. 

Ana what was the reason? 

He was employed to replace Captain Floto. 

And do you recall when Floto terminated his employment 
with the company? 

April 20th, 1975. 

Now, Douglas Ton was a witness at this trial? 

Yes, he was, 

And when was he employed? 

Ton? He was employed 7/21; July 1, 1974. 


He was employed on or about the same time as Slough 
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Hummell an chat other group? 


Yes. 


And this was during a period when you anticpated an 


expansion with the company? 
Yes, it was. 
And how about Peter Johnson? Was he a co-pilot with 


the company? 


Yes, he is. 
And he is stiil with the company? 


Yes, 


And when was he employed? 

About the same time; the same time period. 

And do you redill the reasons for his employment at 
that time? 

Yes, )* 

of the arrival of the two new Metros which were 
delivered in July and August of 1974, 

Which were subsequently grounded by you? 

Yes, 

This is part of building up the staffing dad increasing 


it for these Metros? 


Yes. 
And did you have an employee by the name of Ivar Ore? 
Yes. 


And again, do you recall the date of his employment? 
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It was a little later in the year, but essentially I 
think he was hired about the same time; the same time 
frame. 

And how about William Potterman, and do you recall when 
he was hired by the company? 

Potterman was a Captain. 

I understand, but when ~as he hired? 

He was hired on February 9th, 1975. 

And do you recall tne reasons why he was hired at that 


time? 


4. 60; 


And wnat were those reasons? 


He was hired to replace Captain Hank Excell who retired 


, 


on January 27th, 1975. 


And how about Johr Moreity, and was he employed by 


Commuter? 

Yes. 

And was he either a Captain or a co-pilot? 

A co-pilot. 

And when was he employed? 

He was hired on March 23rd, 1975. 

And do you recall the reasons why he was employed by 
the company at that time? 

Yes, he was hired to replace a resigned co-pilot, 


DeLaurentis, who resigned March 2nd, 1975. 
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How about Frank Mch20n , and was he a Captain ora 
co-pilot? 

He was a co-pilot, 

Anc do you recall when he was hired? 

Yes, April 13th, 1975. 

And do you recall the reasons why he was hired? 

He was hired to replace a resigned co-pilot, Lewis, 


who resigned March ist, 1975, 


All right. How about Joseph Motto, Junior, and was he 
a pilot? 
NO, he was a co-pilot. 


And do you recall wnen ne was employed? 


May 4th, 1975, 2 


And do you recall the reasons why he was employed by 
the company? 

Yes, he was employed to replace a resigned co-pilot, 
Fairchild, who resigned April 14th, 1975. 

Now, did you have a part time pilot at that time by 
the name of Allen Gerrin? 

Yes. 

And did he -- 

(Interrupting) A little later, I snould Say. 

A little later? 

Yes. 


And was he strictly % part time, summer type of .— 
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(Interrupting) He was &@ college Student, and he was 
Stricly there for the Summer time, 

How about Paul Darby, and was there a pilot by that name 
Yes. 

And when was he employed by the company ? 

He was employed May 4th, 1975. 

And do you recall the reasons why ne was employed at or 
about that time? 

Yes, he was employed because we had Just brought on 
three new co-pilots, and we figured there would be 
attrition. 


THE COURT: We have reached our luncheon 


time, and we will recess now for half an hour, 


’ 


(Whereupon, the Jury was excused, ) 
THE CLERK: Court stands in recess for 


one half hour. 
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AFTERNOON SESSION 


(Whereupon, the following proceedings 


took place before the Court and the Jury.) 


for the delay, but we had another matter that we had 


3 | 
| 
4 | THE COURT: Good Afternoon. I am sorry | 
| 
| 
| 


to use the courtroom for. 


Proceed. 
| 
| BY MR. RICHARDS: 
| 
| 
a oe” Mr. Winston, on cross examination there was a question 
| 
| 
| 


acout an accident with a fellow by the name of Briggs, 


as Captain of tne aircraft, and are you familiar with 


12 | that accident? | 
13 | A Yes, I am fontisar with the accident surrounding Briggs. | 
i4 ! = And wnat were the circumstances surrounding that | 
15 accident? 

16 A There were two accidents, one accident in which he 


17 parked on our airport ramp, behind another Metro, which 


18 was parked in front of him, and -- well, the airplane 
19 rolled into the aircraft in front of it, and caused 
20 considerable damage, such as rupturing the wing, and 


rupturing the de-icing equipment, and rupturing the fuel 


tank and our investigation showed that Captain Briggs 


23 | neglected to apply the parking brakes. 
%4 %#| Q And did you speak to him about the incident? 


o5 | A Yes, we had an investigation and discussion with 
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Captain Briggs, and he indicated that it Was unintentionbl. 


It was just one of those things. It Was negligence, 


3 but unintentional. 
4 ~ Ana did Briggs have any more accidents? | 
5 A Yes, he did. He had another incident in wnicn ne | 


neglected to apply a safety protector to a stall- | 
avoidance system. We call it &@ S.A.S., and it is a . 
Stall avoidance System, and the damage was about 


9 | $3,000.00. : 


| Then, I called him into the office and 
| 


1] | talked to him about that. He said it was negligence, 


2 but I don't care, so I discharged him. | 


] 9 

| 
13 Q Now, there was also testimony on, Or a question being 
14 asked about another pilot? 


15 | A Yes, 


! 
I 
\ 
16 : ~ And are you aware of the circumstances Surrounding tnat 
i 


17 incident? 

18 | A It was Bancock. Mr. Bancock was flying a mail plane 
19 ! and landed at Elmira, and made a very elementary 
20 


mistake, which we caution new Students about. He 

over shot the runway, and in over Shooting the runway, 
he ran off the end of the runway, hit a light as he 

23 | went over the runway and damaged that light. We 
discharged him because we felt that he was not qualified 


25 | as a captain in our operation. 


1929 


Q All right. Now, there was some discu. of an | 


| 
| 
2 | accident by Herrington, with an aircraft, and are 
| you familiar with that? 
| A Yes, I am. This accident occurred in Scranton, in | 
| wnich the landing gear collapsed on landing. Investi- 


6 | gation showed that it was not the fault or caused by 


! Captain Herrington. No action was taken as a result 


as far as Herrington was concerned. 


9 f Q And it was a maintenance problem with the aircraft? 


i I 

| A Yes, 1t was a maintenance probdlem. 
~ And was that the only accident, to the best of your | 
12 | recollection, that Mr. Herrington has ever had? 
| | 
13 | A Yes, 
i " 
l4 | Q And now about Pusztai? 
Ss oLA tes, Well, Pusztai was taxiing out in Binghamton in 
| 
16 | a blinding Snowstorm, and he had instructed his co-pilot | 


i to look out the right side, and he weld watch or look | 


18} out for lights, which were <..e obstructions on the 
19 | left side. The airplane had a slight deficiency witn | 
20 | the windshield tending to fog, whica we e since | 
21 modified so it won't happen again. But at the time 
22 | it was our first occurrence in which the fogging | 
3 | created a whiteout so that you could not see anything, 
24 | and the co-pilot was taking an instrument clearance, 

25 | that is clearance from a control tower which told him | 
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what his route of flight would be, the altitude that 
he would fly so that he momentarily did not look outside, 


Of course, the cpatain is responsible for iis tirplane, 


| 
} 
and he is directly responsible for the safety of his | 


airplane, but in reviewing the circumstances there, we 
felt that Mr. Pusztai ~‘ould not be penalized for it, 
SO we took no action. 
Why wasn't he penalized or disciplined for tnat olen 
It was accidental. It was not an intentional act. | 
I wouldn't even call it a negligent act. 
And why wasn't Herrington penalized for his act? 
He had no control over the accident. It was & main- 
tenance problem. 
MR. RICHARDS: I have no further question§g, 
THE COURT: Anything further? ! 
MR. CHALENSKI: No, Your Honor, | 
THE COURT: You are excused, 
(Whereupon, the witness was excused, ) 
MR. RICHARDS: I call Ted Bell to the 
Stand. He has been sworn before and testified. 
THE COURT: You are still under oath, 
Mr. Bell. 
THEODORE (TED) B 


Called as a witness, being previously duly sworn, was 


further examined and testified as follows: 
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3 | Q Mr. Bell, I would like to show you efendant's Exhibit 


A-g, marked for identification, and ask you if you are | 


familiar with that document (Offering)? 


ria Yes, I am. 

‘ | ~ And what is that document? 

oT A That is basically a list of the turn over of pilot | 
4 | employees since 1970. 

10 Q Wow, have you had an opportunity to examine the payroll 


recores and determine if each of the pilots snowed on 


- \ that document were employed by Commuter Airlines? 


A Yes, they were. 
. | 

: . F 3 _ i 
if 7 6 Q And tnis document also consists of two columns, is 
| { 

| 


i tnat correct? | 


6 p Yes, sir 

rT he And what is tne first column? 
| 

18 | A Resigned, ! 

19 f Q And what is the second column? 

20 | A Terminated. 

21 | Q And terminated means what; discharged? 

22 A Discharged for reasons other tnan -- 

23 | a) (Interrupting) Do you nave personal knowledge of the | 

24 circumstances surrounding each of tnose pilots and the 


| 
\ 
25 | reasons why they left the company? 


EE a 
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Yes, I do. 


MR. RICHARDS: Your Honor, 7 would 


like to move Defendant's Exhibi«s 


ae 


MR. CHALENSKI: May I see them? 


5 


MR. RICHARDS: Yes (Offe ing). 
MR. CHALENSKI: May I question on this, 
Your Honor? 
VOIR DIRE EXAMINATION 


9 ll BY MR. CHALENSKI: 


10 Q Mr. Bell, Defendant's Exhibit A-g, reports to show 
F resignations and tx nations? 
12 A That correct, sir. 
13 q And term: ations is anytning otner than resignations? 
4ofa Yes, sir. 
15 “ And is that obtained from the personnel and employment 
16 | records of the company, from your own knowledge, or 
17 both? 
18 A From my own knowledge, primarily. 
19 Q From what? 
20 A From my own knowledge. 
21 MR. CHALENSKI: Your Honor, accept 
22 insofar as Defendant's Exhibit A-g shows incidents 
23 | which happened in 1976 and incidents which may have 


happened after July 2, 1975, I have no objection. 


However, I do move that any such incidents be stricken 
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from this document as irrelevant in this case. 


MR. RICHARDS: No objection. 
THE COURT: All right, we will receive 
iv Sucject to striking the material not in the case. 


MR. RICHARDS: I have no further 


questions. 


THE COURT: Any cross-examination? 


| BY MR. CHALENSKI: 


| 
| 
| 
| 


Mr. Bell, on September 30th, 1974, you flew a plane 


to Elmira to pick up some passengers, correct? 


That is correct. 


And there was pne overbooking? 


La 


There was one over cooking. 


Well, excuse me, 


the plane? 


One passenger too many for the seats available. 


Do you recall the departure time of the flight? 


No, I don't, 


Do you recall what time of day it was? 


That was in the 
Late afternoon? 
Sometime in the 


afternoon. 


It was not early afternoon? 


CROSS EXAMINATION 


there was one passenger too many for 


afternoon. 


SSS SSS - 


afternoon; mid afternoon or late | 
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I don't believe so. 
Do you recall speaking with the Defendant Winston on 
that day concerning discharge of certain employees? 
I believe we discussed it, yes, sir. 

Well, isn't tnat the day that Mr. Winston testified 
that he reviewed all of the co-pilots and determined 
which of them should be terminated? 

I don't recall the exact day but we did discuss it, 
yes, sir. 

And do you recall whether or not it was tnat day? 

It may have been. 

And do you recall what time you discussed that with 
him? e 

I don't. 

Was it late evening? 

It could have been, 

It could have been early morning? 

I don't believe it was, but I don't know. 

Could it have been early afternoon? 

I can't -= I cannot recall, sir. 

You cannot recall any time? 

I cannot recall the time. 

Do you recall how long that discussion took? 

No, I don't. 


What is your best recollection? 


It is hard to say, sir. 

Half an hour? 

It could have 

An hour? 

I don't know. I really don't recall the length of the 
discussion. 

Not at all? 

Not at all. 

Was it a substantial discussion? 

I would think that we discussed it quite a bit, yes, sir 
And you reviewed each co-pilot? 


Quite a few of them, yes, sir. 


And determined which ones Shouid be terminated? 
f 


We discussed the possibilities concerning all of then, 
yes, sir. 
And you don't recall how long the discussion took? 
No, I don't. 
And you do not recall when it took place? 
Not precisely, no. 
MR. CHALENSKI: Thank you, Mr. Bell. 
I have no further questions. 
MR. SHANAHAN: I have none. 
MR. RICHARDS: The Defendant would like 
to cali Jerry Winston to the stand. 
(Whereupon, the witness was excused. ) 
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JERRY WINSTON 


Called as a witness, having been previously aduly sworn, 


was further examined and testified as follows: 
RE-DIRECT EXAMINATION 

BY WR. RICHARDS: 

Q Now, Mr. Winston, I show you Defendant's Exhibit A-h, 
presently in evidence, and ask you if you would relate 
to the Jury waht that particular graph shows? 

It shows the ratio of turnover of pilot-employees of 
Commuter Airlines, starting with 1970, and going 
through tne period in question in this trial. 
All right. Now, in the year 1970, how many employees 
dia you nave?- 
We had a total of twenty-eight pilot employees. 
Pilot employees, and we are not talking about matntenanc 
or office personnel? 
No, just pilots. 
And in that year, how many pilots left? 
Eight pilots left. That resulted in the twenty-nine per: 
ratio of the people that left, to the people that we 
had during the year. 
Now, this eight left, and that does not inicate wnether 
they were discharged or terminated or what? 

separate. 


what about 1971? 


In 1971, we had twenty-six pilet-employees of which 
ten left during the year, giving us a percentage cf 
thirty-eight percent of our pilot employees who left 
Guring that year, 1971. 

And 1972? 

In 1972 we had a total of twenty-nine pilwt employees 
of which nine left, which gives us a percentage of 
thirty-one percent. 

And in 1973? 

In 1973, we had twenty-seven pilot employees, and eleven 
left during the year, 1973, which gave us a ratio of 


forty-one percent of the pilots wno left over the pilots 


wano were there during that year. 


r 


And in 1974? 

In 1974 we had a total of thirty-three pilot employees, 

of which twelve left, so it gave us, in that year, 
2rcent 

it had dropped to thirty-six percent as a ratio of 

pilots who left over the pilots who were there in 1974. 

And the ratio for 1974 was actually lower tnan it was 

in 1973? 

Yes, 1974 is lower than 1973 and 1971. 

Okay. Now I show you Defendant's Exhibit A-1, now 

in evidence, and ask you what that graph demonstrates? 


This graph demonstrates a ratio of discharges to tne 


total pilot employee turnover. In other words, during 
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the year, we had a total of eight pilots who lert. 

In 1970, we had a total of eight pilots who left, and 

three of the eight pilots were discharged, 

And when you say discharged, what do you mean? 

Fired, 

Okay. 

And tnerefore, the ratio of discharged -- tne total of 
that was thirty-eight percent. And in we had 

@ total of ten pilots who lert that year, and five of 

them were discharged, or fired, which means that fifty 
percent of the pilots were fired in 497i. 

In 1972 we had a total of nine pilots 
who left, five/of which were discnarged or fired, and 
therefore, the ratio of firings was fifty-six percent 
of the total pilots who left that year. 

In 1973, it dropped to thirty-six percent 
waich represents a total of eleven pilots who left, 
Six of the eleven pilots who left, four were fired, so 
therefore we end up with thirty-six percent, 

In 1974, we had a total of twelve pilots 
wno left, five of which were discnarged, giving us a 


ratio of forty-two percent for 1974, 


U 


So you can see, therefore, that forty-two} 


percent of 1974 was far lower than the fifty-six percent! 


in 1972, and than the fifty percent in 1971. 


MR. CHALENSKI: I object to that 
cnaracterization. 

THE COURT: Yes, strike it out. 

BY MR. RICHARDS: 

~ Now, I snow you, Mr. Winston, Defendant's Exhibit A-j, 
(Offering)? 
This demonstrates, over the same period, 1970 through 
1974, the ratio of discahrges to the total pilot 
employees. 
And what, in total pilot employees employed by the 
company in that vear? 
Yes, employed by the company in that year. So that 
the year 1970 we had twenty-eight pilot employees. 
Out of those ‘anes were discharged or fired, and so 
therefore the total ratio was eleven percent. That 
of the pilots that is of the pilots that were discharged 
over the total of the pilots employed. 

In 1971, we had twenty-six pilot employees, 
and five of them were discharged. So that tne ratio in | 
1971 was nineteen percent. 

In 1972, we had a total of twenty-nine 
pilots, five of whom were discharged, giving us a 
ratio of seventeen percent. 


In 1973, we had twenty-seven employees 


pilot employees, and four were discharged. So, therefore, 


BY MR. CHALENSKI: 


~ 


we had a ratio of fifteen percent. 

In 1974, we had a total of thirty-three 
pilot employees, and five were discharged, so the ratio 
was again, fifteen percent. 

MR. RICHARDS: Thank you, 

MR. SHANAHAN: I have no questions. 


RE-CROSS EXAMINATION 


Did any of those employees that were terminated, 
and that was for anything other tnan quit, did they 
work for any less than a full payroll period? 
I don't understand you. 
There is a numb er of employees from 1970 through 1975 
who left the spies of the company. Did any of them 
work for less than a full payroll period? 
You have to define a payroll period. 
Well, what was your payroll period? 
A week, 
And did any of them work less than a week? 
To my knowledge, no. 
No employee in that period of time worked for less 
than a week? 
To my knowledge, no. 

MR. CHALENSKI: I have no further 


questions. 
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MR. RICHARDS: No ques“ions. 
The Defendant rests. 
THE COURT: The Defendant rests. 
MR. SHANAHAN: Defendant Bell rests. 
THE COURT: The Jury may take a short 
recess. 
(Whereupon, the Jury was excused, ) 
(Whereupon, the following took place 
before the Court, cut of the presence of the Jury.) 
THE COURT: Do you have any rebuttal? 
MR. CHALENSKI: There will be some. 
MR. SHANAHAN: Perhaps I can reserve on 


that for a mihute. 


MR. CHALENSKI: May I have one second, 


Your Honor? 

THE COURT: Sure. 

(After a short recess, the proceedings 
were resumed. ) 

THE COURT: Bring in the Jury. 

(Whereupon, the following took place 
before the Court and the Jury.) 

MR. CHALENSKI: I recall Robert Slough. 
The Government calls Mr. Robert Slough to the stand. 

ROBERT L SLOUGH 


Called as a witness, being previously duly sworn, 


was further examined and testified as follows: 
REBUTTAL EXAMINATION 


DIRECT EXAMINATION 


BY MR. CHALENSKI: 


Q 


Mr. Slough, do you recall an incident on September 30th, 
1974, when there were ten passengers for a nine- 
passenger flight? 


Yes, I do. 


Do you recall what time the flight toox off from Elrira?| 


The scheduled time was around 4:15 in the afternoon. 
The schedule was 4:15? 

Yes. 

And do you know what time it took off? 

saverinanery ton minutes after five. 

Mr. Slough, during the time that you were with Commuter, 
did you ever see the cash box visibly unattended on 
top of the counter? 

Yes, sir. 

When? 

In Elmira. 

And ever in Binghamton? 

No. 

And did you leave it unattended on top of tne counter? 
NO. 


Were you ever accused of leaving it on top of the 
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counter? 
| A Nothing was ever said to me, no. 
Q And did you ever leave -- excuse me, did you ever have 


occasion to close the Binghamton operation? 
A Yes, I did, yes. 
q And what flights were you flying when you were in | 
Binghamton? | 
A The flight that I closed tne -- : 
« (Interrupting) What flight did you fly from Binghamton? | 
A I usually flew the morning flight to Newark, New Sersey.| 


Q And was there occasion that you had to close the Bingham 


ton office? 


A Yes, there was. 


Q And did you Nave the keys with you? 


A Yes, I did. 


© And did you have occasion to close the Elmira office? 


A Yes. 


Q And how many occasions? 


A Quite frequently at Elmira. 


~ And did you ever fail to have tne keys with you? 


A No, sir. 


Q Were you ever ‘ate in locking the ticket counter? 


A Not that I recall, no, sir. 


Q And were you ever spoken to about it? 


A No, sir. 
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And were you ever spoken to about engaging in loud 


and irresponsible comments to customers? 
That was mentioned as ore of the reasons I was fired. 


MR. SHANAHAN: May I have that read 


(Whereupon, the previcus answer was 
read by the Reporter.) 
BY MR. CHALENSKI: 
« Mr. Winston or Mr. Bell? 
Mr. Bell. 
And did he tell you what incident ne was referring to? 
No, just that a customer had complained about my 
handling the ticket counter. 
MR. CHALENSKI: Thank you, Mr. Slougn. 
CROSS EXAMINATION 
BY MR. RICHARDS: 
Did you ask Mr. Bell the name of the customer? 
No, I didn't. 
Did you ask him the day it happened? 
No. 
And did you question him at all about the incident? 
Did I question him? 
Yes. 
No, I didn't. 


MR. RICHARDS: I have no further 
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THE COURT: You are excused, 


(Whereupon, the witness was excused, ) 


MR. CHALENSKI: f have no additional 


rebuttal. 


THE COURT: The Government rests? 


MR 


CHALENSKI: Yes, 


THE COURT: The Jury may tyke a very 


short recess, 


(Whereupon, the Jury was excused, ) 


THE CUURT: Does tne Defendant rest, 


also? 


AIR. SHANAHAN: The Defendant Bell rests, 


MR. RICHARDS: The other Defendant rests, 


MR. SHANAHAN: If it please the Court, 


at this time, I, on behalr of Defendant Bell, I move 


for a dismissal of th» first count of the indictment, 


which is the only charge against him, on the same 


Srounds as at the clcse of the Government case, and now 


it is based upon all of the evidence or the case. There 


is not sufficient evidence tc submit to the Jury for 


their determination. I move that at the same time, 


for a directed verdict of not guilty upon the ground 


that a contrary verdict would be 


of the evidence, 


contrary to the weight 


| 
i 


] 
i 


to 


w 


THE COURT: Do you wish to argue it? 


MK 
Defendant, I move 
indictment on the 
| cient evidence to 


addition to that, 


Your Honor, which 


bearing, or any way would interfer with the employees ' 
ia 


\ r 


designation, and for those grounds we respectfully 


THE COURT: I deny tne motions. 


How long do you expect to take to sum up? 


MR. 


be talking first. 


would think that some. here between forty-five minutes 


and an hour, the best that I can judge it. 


MR. 


MR. 


» CHALENSKI: No. 


“ie RICHARDS: On behalf of the remaining 


selection of the representative, and the position that 
we taxe is that in and of itself, the representative was 
certified in December 4th, and that the discharge o. the 


employees occurring after that date would have no 


ask tnat the counts ode dismissed. 


thirty to forty-five minutes on direct, and whatever 


rebuttal is necessary. I would not expect that to be 


for a dismissal of all counts in the 
grounds that there has been insuffi- 
Submit the matter to the Jury. In 
counts ten through fourteen or fifteen 


actually concern interference with the 


LS 


SHANAHAN: Well, Your Honor, I will 


I have reviewed this somewhat. I 


7 


RICHARDS: I would take the same, 


CHALENSKI: I would expect between 
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POssibly another twenty-five or 


thirty minutes, 


THE COURT: We will sum up tomorrow then 


| and that will give you a chance to get your notes in 


4 | 
| 
S order. | 
6 | (Whereupon, the following took place | 
q before the Court and the Jury.) | 
’ | THE COURT: Ladies and Gentlemen, dota | 
9 | Sides have rested and they have requested time to pull | 
- 10 | their thoughts together before maxing their closing 

lf argument. So we will adjourn for today until tomorrow | 

12 morning at ten o'clock, at which time the Counsel will : 

13 make their closing argumen.s, and depending on what time | 

14 they finish, the Court may or may not instruct you on | 

15 the law and submit the case to you. 

16 We will have to see now long it takes 

17 them to finish their arguments. 

18 So you are excused now until tomorrow 

19 morning. Don't talk avout the case and don't let anyboay 

| 20 talk about it with you. At this late stage, we don't 
21 want anything to happen. 
¢ 22 


(Whereupon the Jury was excused. ) 


THE CLERK: Court stands in recess until 


ten o'clock tomorrow morning. 


‘Whereupon, the proceedings were recessed 
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at 2:30 p.m. until ten a.m., the following morning. ) 
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9 | NORTHERN DISTRICT OF NEW YORK 
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12 

13 | CONTINUATION OF PROCEEDINGS in 

14 above-entitled matter, came on before the United 

is | States District Court, Northern District o1 New 
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| 
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14 : County Aviation, Inc., and Commuter Airlines, Inc., 
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18 
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21 Bell. 
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THE COURT: Mr. Chalenski, you may 
proceed. 

MR. CHALENSKI: Good morning, Ladies 
and Gentlemen: It has been a long time. 

My job now is to discuss the evidence 
that has been presented in this case. The Judge will 
Giscuss the law and that will be done in the Charge 
to you that will follow the summation by me, and by 
the Defense Counsel. 

First, there has been a lot raised at 
the trial, a lot which hasn't been really relevant to 
wnat this case is about. What it is about is wnetner 


the employees of Broome County, and Commuter Airlines, 


é { 
can have the freedom to choose whomever tney want, what-| 


ever union they want to represent tnem, whether it is 
an in-house union of the Teamsters, or the A.F.L.=- 
C.1.0., but that is not what is important. What is 
important is whether these eight men who have been fired 
and have testified before you were given the right to 
choose the group that they wanted, and they weren't. 
The Defendant stopped them from doing that. There is 
no question about that in the evidence. 

First, there are only fifteen counts t.at} 
you are considering, because the Government has dismissef 


or moved to the Judge, to dismiss two counts. 
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There are thr e types of wrongful 
activities that are mentioned in the indictment. The 
first count is the conspiracy count. That alleges that 
the Defendants interferred with, influenced and coerced 
their employees. Those three words are used in every 
count, all fifteen of them. 

The remaining fourteen, outside of the 
conspiracy count, it is all by discharing an employee 
because of his union organizing activity, and the 
conspiracy count too, additional elements have been 
mentioned, that he interferred with and influenced and 
coerced employees by threatening with reprisals if they 
Sought to organize, and by soliciting their ballots, 
making tnem cone right in front of him, right in his 
office. 

Now, you recall the tape that we played, 
one hour and some odd, of mostly extemporaneous talking 
by the Defendant, including a prepared statement by 
his attorney. 

That was before any election eetavantes 
began, befcre the heat of the battle started and the 
Defendant is asking you, if nothing else, to believe 
that the remaining statements that he made arter that, 
two weeks later, after a union election was already 


in progress -- no way, but in any event, the statements 
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made on October 5, 1974 were threatening in themselves. 
You will have the transcript, and the tape was played 
before you. Look at the atmosphere that it was played 
in. Three employees fired Just two days before. Each 
and every one of those co-pilots knew of tne organiza- 
tional activity of Mr. Slougn, Mr. Josephson and Mr. | 
Baan. 
The Defendant knew it, too. Being a 


person sitting in a meeting listening to the president | 


of the company and its chief operating officers talking 
about layoffs, and firings, and 30,000 people out of 
work, knowing that just two days before three of nis | 
co-employees had been fired just lixe that, because they | 
had been present and had started organizing a union 
meeting. 

You can talk about firings and layoffs, 
and what a union is going to do to this company, That 
is when it started, right then and there. That is 
when the first threats came to these employees, and that | 
is wnen they started knowing what would happen to tnem. 
That is, if they continued their organizational efforts. 

I am not going to read everything that 
I read to Mr. Winston yesterday, but I am just going 
to read parts of what I read out of this transcript. 


‘You are all aware that we bid on 


U.S. COURT REPORTERS 
FEDERAL BUILDING 
ALBANY, N.Y. 


-_~ 


Citation, a contract with I.B.M. for a Citation, 


$850,000.00 for an airplane. We got to go out and 


borrow it, and then we owe it, and we got to pay it 


back and if we don't pay it back they'll chop our 


heads off, sell all our airplanes off and we will be 


out of business. That's tne way it works. I can tell 


you right now, with the news -- ', and what news is 


he talking about? Is he talking about an abstract 


cutback in tne economy? Is he talking about an I.8.H. 


contract being lost down in Washington someplace? He 


denied tnat later on in this meeting. Is he talking 


about apublic loan contract for a couple of thousand 


Is he talking about a union coming 


dollars being lost? 
‘ 


nn? 


ase 


'I can tell you now, we can pull our necs 


All because of 


right in and I'm not going to do it. 


the news here. I'm not going to expand it in fact. i 


I can't afford to 


am not going to buy that Citation. 


take that‘risk. Economic risk with an unstable 


organization internally that will try to dictate tne 


economic policies of tne company.' 


He was talking about a union. And tnat 


union, and what it would cost him in tne company. He 


stated by saying that I am not going to expand ana 


do anything because of the union, and he told you on 
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the stand that he lost the contract for the Citation 
because he bid too high. He told the employees he was 
doing it because of the union. All because of this, 

I am not going to do all, because of the union and I am 
not going to do any more. 

Remember him saying about the Metro? He 
was going to put two Metros up in mothballs. What does 
he tell his employees? 

"I want to order another Metro before the 
end of the year.' Do you want three in motnballs? 

This 1s on page twenty-two: 'They have 


given us the money to buy tnese airplanes and are 


willing to give us more providing tne Metros that's 


’ 


already negotiated to buy tne iietro and order before 


the end of the year. ' 

He wants a lot of mothballs,. 

In 1970, there was a two year depression, 
in the aviation industry, and there were laying off 
pilots like crazy. 

‘All over the place, and we won't do it.’ 

Ke just laid off three. 

‘And as I say, we nave prosperity here,’ 
Nobody got laid off? Everybody grew? We bougnt more 
equipment? I would say that the company is pretty 


progressive. 
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And what about policy? What about our 
policy on equipment? On laying off? Our policy on 
growing? What our policy is in the future is going 
to again depend on yourselves. 

There is no condition any place in that 
first meeting on there being a contract that was entered 
into first. Just on the union coming in. Internal | 
Stability. If the union gets in here and gives us 
any instability, I have got the option. Quit and not 


expand. Close down. Throw out his entire way of 


addressing these pilots, and start in October 5th, 1974, 
and it didn't end there but it continued through October 
19th, 1974, and it continued through the individual 
meetings with pilots. 


You heard Douglas Ton. He wasn't -<- 


was our fifth witness and you heard him testify that at 
a later meeting, Winston said he would pull in his horns 
and drop the less profitable routes. That he could 
padlock the doors. Mr. Hummell, he testified with his 
notes -- sure, there was some mention in the beginning 


about this Golden West Contract, but then Winston goes 


through a bunch of options that he may have: to padlo 


the doors, pull in his horns, and to retire. 


He said those things with reference to 


a union coming in, and on October 5th and he said the 
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same things with regard to the union coming in on Octobe 
19th. 

Even his own witness, Don Reeve, was asked 
about what is this discussion with reference to a 
contract or to the union coming in? Don Reeve said that | 
there is no difference, and there isn't. The Defendant 
said, or is trying to say that he conditioned it before 
he entered a contract. What does a union do when they 
first come into any place? -The first thing they do is: 
here is a contract. Let's talk about it. 


The Defendant is saying tnat the first 


thing that the union does in any event is going to give 
him the option to pull in his horns, retire and close 
the usiness gown and cut the roots. The Defendant is | 
keeping all of the marbles in this game. Telling his 
employees that if they vote for the union, this is what 
I can do: I can put you out of a job. 

You have to remember the status that thes{ 
pilots were in, subject to the whims, caprice, the 
slightest desire on the Defendant Winston's part to 
throw them out the door. 

Some of them have been long term employees. 
Some of them have been there five or six years. Mr. 
Williams had been there seven ye.7s, and some others nad 


been there longer. 
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It was their jobs that were concerned, 
and when your jobs are on the lines you listen carefully 
and you read between the lines. 

Defendant Winston wasn't even careful to 
keep things between the lines. He laid it right out up 
front, where each and every one of you can see and read 
through this, and remember what the witness said. Those 
witnesses were taking their jobs in their hands in voti ; 
for the union, and that it was no longer their choice, 
that it was Winston's choice of what would happen to 
tnem. 

The same thing individually. You neard 
Mr. Solberg testify that he was called into an individua 
meeting with fne Defendant Winston, that Winston said 
he was not going to have a union representing his 
employees and that he hoped that the pilots would not 
join. If they did, he would close the door, sell the 
airplanes, and they would be without a joo. 


Mr. Sholl testified the same type of think 


An individual meeting with the Defendant Winston. The 


Defendant Winston said if she union got in, he would 
close his doors, move to Florida, or cut back on a 
couple of flights a day. He told Mr. Sholl there was 
always a job for those who are faitnful. 


How about Talbot? Soliciting ballots? 
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Can you believe being asked to vote right in front of 
the president of your company and that is just what 
giving the ballot in, in a National Mediation Board 
election means. Called into the office and give him 
your ballot. You know that giving your ballot up means | 
ano vote. There is a sign in the operating office | 


saying that the instructions that you get with the 


ballot say that. The Defendant Winston knows that. You 


know he knows that. You know tnat if you keep your | 
ballot it hints that you are going to vote for the 
union and if you give your ballot up to him, ne is | 
going to vote for himself, Is that a secret election? | 


P ‘Will my ballot be absolutely secret? 


Will anyone know how I voted? The answer. The United 
States Government will have full supervision wnile tne 
balloting is going on and will protect you from inter- 
ference, prying or threats ty anybody. Your ballot willj 
be absolutely secret.’ 

That is the Defendant Winston speaking. 
What a hypocrite! What does that mean? Doesn't he 
pay any attention to what he says? He calls each and 
every one of his employees into a meeting with him and 


what happens? 


Briggs: Winston said to him, this is 


one way that I know that you will not vote for the unio 


1960 
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if you give me your ballot. Might you get in trouble? 
Sticke with me, there will be no trouble. 

Mr. Solberg: Winston said to nim, ‘I 
want your ballot.’ Mr. Winston said to him, ‘Show me 
your Support by giving me your ballot.' 

He said to Mr. Ton during November when 


ne was going to vote for the union or remain non-union: | 
he told Mr. Ton, 'You do things my way and you are going| 


to benefit.' 


| 
That is, the second ballot that was sent 
to him, and before the election you heard Mr. Ton | 


testify, "You gave me your first ballot -- you won't | 
mind giving me your second ballot.' 

Mr. Williams: You heard him testify. 
Mr. Williams called him in. ‘You can snow your loyalty 
to ms.' 

And what nappened? First let's look at 
the circumstances under which those things were said, 
Look at where they were holding the meetings? Hight 
in the office of the president of tne company. This 
wasn't any informal conversation, a foreman coming out 
with some employees saying, ‘How are you doing, and how 
are things going?' 

You were called in, summoned to the 


president's office. He wanted to talk with you. Set 
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you down in a chair across his desk and gave you a litt 
lecture. The president, himself, did this in all cases. 
Made sure that the mosc effect Was obtained when you 
were called in to discuss your ballot. 


What was he doing? He was asking for you 


vote. Look at the background of hostility. Three 


employees had already been fired. Mr. Slough organized 
the meeting on Octcber 2nd: Mr. Josephson uelped organiz 
it; and Mr. haan spoke out at the meeting. 

Were the answers truthful? Isn't that on 
of the best indications of whether there was coercion 
at the time that the ballots were given up? Thirteen, 
maybe fourteen, maybe more gave the Det'endant their 
first ballots. Remember, twenty-one were eligible to 
vote, Mr. Briggs gave him the ballot. Mr. Dolaa, Mr. 
Excell, Mr. Floto, Mr. Herrington, Mr. Johnson, Thomas 
Lewis, Mr. MacDouglad, Mr. Pusztai, Mr. Solberg, Mr. Ton 
Williams, and three weren't even able to vote in that 
election. There are only seven left. 

Mr. Winston testified -- you saw ns: Rewwe 
testify and weren't you a little suprized that he voted 
in the election in the first place? 

Mr. Fairchild: Mr. Winston couldn't 
remember whether or not he gave his ba”:.% up. 


Mr. Leonard: Defendant : ton could not 
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remember whether Leonard gave his ba lot up. Who else 
do we have? Tne four that were subsequently fire<.. 

You have Sholl. He didn't give <n 
Deferdant Winston his ballot. He told him he had alread 
mailed it in when he was first called into the office. , 

Bill Lamos: He told the Defendant Winsto 
he thought his vote was a private matter. Nobody's 
business but his own. - 

MP. Larimore: He told the Defendant he 
had already mailed his ballot in and ne did what was 
best for the company, his family and nimself. 

Mr. Hummell: He never gave Mr. Winston h4s 
ballot cnd said he didn't have it and never got back. 

; And what hapnened? They went ~« the 
other ti.irteen, and I named you tne ones who guve the 
Defendants their ballots: these are duplic*®ve requests 
for ballots. They turned right around and asked for 
more ballots. By giving their ballots ov-r, the under- 
standing was thet they were voting no. They nad to let 
the Defendant think tnat. Their jobs were in jeopardy. 
They turned around and got duplicate ballots. There 
wasn't supposed to be none. 

Richard Dolan: Duplicate ballot. 


Pavl Floto: Duplicate ballot. 


Hugh MacDougald: Duplicate ballot. 
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Remember, MacDougald was on the stand, and both sides 


of the fence. He tells you that he gave his baliot up 
voluntarily, and all for the company and turned right 
around and asked for a duplicate ballot. Here is 
MacDougald. 

Jan Solberg, Thomas Lewis, Ronald 
Williams, Paul Briggs, Gerald Excell, Michael Kleitz, 


Peter Johnson, Douglas Ton. They all lied. They all 


: | 
9 told him that tney were going to vote for the company 
; 10 and turned right around and got duplicate ballots, and . 
7 you can check the list of the persons who voted, and | 
12 tney cast votes for the union. But they kept it 
13 secret. They have lived to protect their job. ! 
1“ They came in under coercive circumstances, and if they | 
15 didn't lie, they would have lost their job. Tnose who | 
16 told the truth, did lose their jobs. 
17 Let's look at those who did. The 
18 meeting on October 2nd, 1974, only three persons stood 
19 out. There was a lot of the pilots and co-pilots -- 
20 of course, you can't fire your whole staff but you.can 
21 pick out those who seem to be the ones who are the 


ring leaders. By getting rid of them, you have obtained 


the most effect on the remaining employses. You nip 


24 it in the bud. You get rid of Slough, the guy who 


25 organized the weeting and got Calder, and stood with 
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Calder and got him in there. 

Josephson who stands with Caider greeting 
people coming in. 

Baan, a fairly new fellow but happened 
to make a mistake of Speaking out at the meeting, and 
the only extended discussion that anybody seems to be 
able to remember. 

All three, twenty-four hours later, fired; 
just like that. 

Is there any doubt, any doubt at all 
that wnat happened at that meeting got back to the 
Defendant at the very minute that that meeting ended? 

Robert Slough told you, he told 
Herrington a seis of days before this meeting. How 
do you find somebody wno is a Spy? By finding out that 
the truth filters back? Well, you know who knows the 
trutn. You have got to give somebody specifically 
wrong information and see what happens to that wrong 
information. He told Herrington that this letter that 
was circulated among the pilots, dated September 24th, 
i974, was wr. sen not only by himself, but by Gary 
Leonard, and Del DeLaurentis. 

And when does he next hear tnit lie? 
He told that lie only once, and when was it next related 


to him? Ted Bell, the morning of his firing, the day 
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after the meeting said, 'I don't know anything about 
that letter that you and DeLaurentis and Leonard wrote, 
I don't know anything about that. yo are not being 


fired because of that.' 


How did it get to him? Only one man, 
and that man was at the meeting the night before and 
could give the Defendant Bell that information. It was 
Only told to one person, Jonn Herrington. 


Costing money? I don't know what it was 
| 


Supposed to amount to. It was talx adout some discussiog 
among the pilots to cost the company money or take steps | 
to cost the company money. | 
A strike, in any event? But it never 
materialized, ” But the important thing is that ¢he 
Defendants knew about it. The Defendant had somedody 
in the camp of their employees, all through tne whole 
affair, reporting right back to them everything that 
happened. Every discussion that took place, who said 
it, when they said it, and what it was about, and wnat 
the intent of the pilots were. 
Larimore -- fired. Among other reasons 
alleged that he told, wno else? He called Winston a 
name. Herrington? That filtered right back. Is there 
any doubt that all of this information was filtering 


right back to the Defendant as soon as it happened? 
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Any doubt whatsoever? 
There is too much evidence in the file 
that these Defendants knew everything that their 


employees were doing. The Defendant Bell had charge 


of the daily operationsof the company, and the day to 
day meetings with the pilots. He saw them continuously. | 
He suggested that the pilots attend the meeting, and 
see wnat they have to offer. He said that that was the 
last word that he had on the subject. Was there any 
reason that he wouldr.’t be told, or kept from tnis 
information as he so strenuously insisted tnat he never 
knew anything about it? Can you believe that he didn't 
know anything about it? 

; Let's look at the firing of Robert Slough] 
There was only one reason for that firing; one reason 
that has been brought out in this courtroom before you 
that has got any weight whatsoever. He was a union 
organizer. He started the ball rolling. He started 
that letter of September 24th. He is the guy who got 
in touch with Calder, and he heard Calder testify to 
that, and Bob Slough testified to that. he arranged 
a meeting. and the hotel room where it was held. 
Everybody saw him. He was the prime mover. He was the 
guy that you had to get rid of if you had any chance 


of stopping this. 
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Calder thanked him for everything 


Gone at the meeting, ‘Thanks, Bob,for getting us going.' 


The Defendant said that the layoff of 


Bob Slough was -- this blackboard is not going to work 


and I think it will make things clearer if you can see 


this while we are talking about it. 


(Counsel placed a chart on the blackboard 


We have the ‘Kitchen sink syndrome' 


with regard to each one of these firings. First it is 


alleged that the firings were because the employees, 


some employees nad to ce laid off, and tnen when somebod 


was selected, the kitchen sink was thrown at them. Any 


possible thing that can be dragged out of somebody's 


r 


employment for six months or a year, or three months, 


or any period of time that any of us nave worked at a 


job, is dragged out and cited as a reason. 


Nothing in the record, nothing in any 


employee's files. If the Defendant put in one sheet 


of paper from the evidence, outside of that one letter 


of August of 1974, which I will set to, to support. 


their statements that these employees were not good 


employees? No. But they did throw back to a layoff. 


It was a reduction because of economic reasons. 


‘We fired them not because they were bad, 


because he was bad, but because we had to get rid of 
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some of our employees,' 

This chart right here traces -- well, 
what is does, you heard John Levan, special agent of 
the F.B.I. testify that he made this. He took only 
those employees who were with the company on August 2, 
1974. Anybody who had terminated employment prior to 
that date is not named in this cnart. 

By the way, there is one name here that 
is William Potterman, who is actually a pilot, and I 
questioned Defendant Winston about that pilot, and it 
should be up here. 

But only employees witn the company on 
October 2, 1974 or on the chart, and that is so that you 
can have a goéd comparison of how they stood relative 
to each other and the chart goes to July of 1975 so you 
can see who was hired after that, and you get a correct 
idea of running up and down these lists and you can see 
when somebody left, and when somebody came on. They 
were taken from the payroll record of the company. 

Mr, Levan testified that ne went througn 
the payroll record, and he did see only salaries and 
not positions, and he took anybody who was making a 
pilot or co-pilot's salary and categorized them as 
that. It would not include people who worked there 


less than a week, They did not come up to a pilot or 
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co-pilot's salary for any wee, and they could not be 
included. Okay. 
Michael Baan was fired, and it was only 
&@ short period of time, and a couple of weeks, and the 
first payroll record shows him starting September l, 
Let's look at Robert Slough, right here. | 
He had been there six -- no, well, about late May or Jung 


or so in 1975 he was terminated. He was terminated 


rignt at this point (indicating). Right here, these 


three guys that came on just about the same time, | 
Michael Baan had, and only a montn before Douglas Ton 
nad come on, and anly a month before Peter Johnson had 
come On, and only & month before Ivar Ore nad come on. 

" Economic reductions by getting rid of the 
guy who has been there six months when you keep other 
fellows on who have been there only a month? Wo. This 
Des‘endant knew that seniority bit. They got rid of 
Michael Baan, they claim, because of that. of course, 
that same reason didn't hold water for the others, 

Skip ahead to Josephson, and look at 
him. Only four co-pilots with more seniority in the 
company than Josephson. Three, Johnson, Ton and Ore. 

Still only three or four weeks seniority 
with the company at that time. 


If you are cutting back because of 
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economic reasons, do you fire guys who heve had that 


much seniority or guys who just came on and you have 


expended no money on them and not trained them, and 


have done hardly anything with them? You keep them 


because they haven't started to form a union, 


Let's go on to that character assination 


job of Robert Slough. Reasons for the firings? He 


fired him because Kleitz and Reeve Said that he has 


poor radio procedures. Reeve took the stand and never 


said that he had poor radio procedures. Michael Kleitz 


wasn't even asked. 


Bad attitude? What is that? That means 


that you are interested in the union. 


r 


Availability? Not available twice. He 


went on to see an ophthalmologist both times to get his 


eyes checked because his license required it. Both 


the Defendants Winston and Bell -- Defendant Bell said, 


"Sure, other pilots have been unavailable twice, That 


is no big deal,' and Defenda Winston said, he assumed 


50, 


Money not in the envelope? How many 


times did you hear the allegation of money? What kind 


of a caricature is this trial? Sure, this is a trial. 


Defendant's {xhibit -- are they ali 
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He had the envelope, and he said that 
$60.00 was missing from it, and it is in Robert Slough's 
handwriting, and he says it only came in with $120.00 
and somebody wrote $180.00 on it, and that was Robert 
Slough. Was he trying to indicate to you that Robert 
Slough would write $180.00 on the envelope, and then | 
turn in $120.00 in it, and he was steal.ng money because| 


of that? 


handwriting, by tne way. He tried to make a big thing, 


but look at the date. It was on only one tnat ne came 


| 
He assumed it was in Robert Slough's | 
! 
| 
up with a mistake on it, and it was the day after they | 
alleged that they discussed firing him. This is the | 
best that they can come up with to substantiate atrocious 
record keeping. 

Money missing. How many times did you 
hear that with the other fellows, that he was still 
reporting money missing in May or April, long after 
these guys were gone. I don't know whether he had 
some kind of phobia about money missing or what. He 
never tied into any one of these guys that they took 
any money. But he said money was missing, and did you 
notice tnat? 


Overbooking one passenger on a flight. 


A flight at 4:15, and Defendant Bell arrived at five 
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o'clock with a substitute plane, and some passengers 

had come in from another flight, and Bell was the guy 
responsible for taking their boarding passes, or somethif 
like that on that date, and Bob Slough was at tne front 
desk writing tickets for any passenger who came to the 
front desk. I am sure wnat some of you have seen 
ticxets written in advance where some passengers go to 
the gate, and people who don't know anything about plane 
and how it works, and they go right to the gate and thi 
like that. Bob Slough never saw that passenger, and 
how can you allege that he was derelict in that? If 
anything, it was Defendant Bell wno was out there 
guarding the gate at the time that that nappened, but 

it is no big hens anyway. Tnose things happen. 

Cash box left out. Bob Slough said he 
never left the cash box out. Sure it was left out, dut 
somebody else did it. 

Not cleaning the plane. sco Slough was 


never even assigned a plane to clean, He wasn't assigneg 


a plane to clean. Now, locking up at nignt. In 


Binghamton, he flew a morning flight. He only flew 


one late flight where it could save been locked up, 
and he locked it up. 
Low average proficiency. He was a 


mechanical type pilot. At that time, they had one 
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co-pilot with A.T.R., out of twelve or thirteen, and 
you heard testimony on how Gifficult it is to get that. 
Bob Slough, one month after he was fired, got his 
A.T.R. He was no mechanical pilot. It is a contrived 
reason just like every reason in here was contrived. 

NO substantiation in the file, and no documentation in 
Slougn's file. Those were cooked up after the whole 
litigation started. 

Look at that meeting of September 30th, 
where they allegedly decided on the name of Robert 
Slougn, Were the Defendants consistent in their stories? 
Defendant Bell was put on the stand first to see what 


Kind of questions would be threwn at him and then, 


later on, they have to change because a lie just can't 


Stand up under extended questioning. The Defendant Bell 
took the stand and said that he decided on the name of 
Slough, Josephson and 3aan the weex prior. No, no 
two meetings; just one meeting. 
However, ne also said that he had made 
Government's Exhibit forty-one, this note in the file 
of Slough, contemporaneously with Giscussing firing him. 
No, not contemporaneously wita any of 
the accidents, but when they were eiscussing his firing. 
What are the instances that he mentioned? 
The third one didn't happen until Monday. They were 
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fired on Thursday, and the incident happened on a 
Monday. That was a plane incident in Limira where a 
passenger was over booked. So that fabrication, the 
week before the meeting never took place; it couldn't 
take place. 

Well, they had some dual problems because| 
of the letter of Septemper 24th, 1975, Government's : 
iExnibit twenty-three, the one that was circulated to | 
all employees of tne company, and composed by Robert 
Slougn and it said in part, 'liost of us nave suffered | 
tnrough the embarassment of being a co-pilot at Commuter | 
Airlines only to find that the Captains are not much 
better off.' 

“2 This letter was drafted by a co-pilot. 
It is obvious, The co-pilots were beginning to 
organize, and the co-pilots were the ones where the 
action would have to be taken to stop it. Any decision 
to fire co-pilots after the date of this letter would 
have been an obvious interference. So he had to pre- 
date the decision to fire the co-pilots, and they did 
tris by fabricating the one meeting that Defendant Bell 
had talked about. He said they decided to fire the 
seven co-pilots on Septemoer 20tn, and tnat tnis 


decision not to fire Robert Slough wasn't made until 


the 30th. You do belji re it? 
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It 18 reasonable to change a story. 


It is plausible, 


This is the Defendant's Exhibit C, which 


I offered into evidence. This is the letter or the 


memo that Bell says was made contemporaneously with 


6 the firing of Slough and he said it is iu his handwriting. 
7 This letter, and I read it to you yester- 
8 | day, you heard that he was positive that it was the 
% 9 summer of 1974 that his son, Mark Winston, gave it to 
10 him, before he left in August of 1974. The letter was 
Bt given to him the same day that Mark Winston told him 
12 ehout these .’leged defects in Robert Slough. That 
13 letter was given so him in August of 1974. But the 
$ 4 | letter mentiohed items that nappened in September of 
> 15 1974. Was Mark Winston -=— has he got some kind of 
7: 16 Capacity that the rest of us don't, to see what is going 
17 to happen next month? Did he have the capacity to see 
18 that ? 
19 This was in June and he didn't call from 
20 Rochester in Jue. He wasn't tiying in Elmira in June. 
21 1 Robert Slough didn't see the cash box left out in 


Binghamton. The Defendar: Winston testified that he 


didu't start Elmira operations until September 3rd, 


1974, the first chart that we have got. This is a 


fabrication. 
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No notes in the file. Bell testified 
that anything*in the file that is important, is put 
in the file. 

The layoffs. No recall; no employee 
was laid off. You heard the Defendant Winston said 
that employees that were laid off, that Slough, 
Josephson and Baan, and Mr. Hummell and ir. Larimore. 
They weren't laid off because there was anything wrong 
with them but there was a lot wrong with them, anyway. 
lone of them were recalled. 

Look at here. Filot before December cf 
1979, look here. Just a little over a montn after 
Slough was let off. Did they recall him? No. They 
put Potternan in beginning February of 1974, Did they 
recall Baan? No. 

And all of tnese five co-pilots here, 
hired rignt in a row. They have run themselves out of 


co-pilots. They had used tne pilots who were coming 


on at co-pilots as long as they could, and they had 
to promote them to Captains. They never got down to the 
eeven co-pilots that they said they would, 

Look at this: one, two, three, four, 
five. This guy, Allan Gerrin was hired as a part timer 
for just about a month, the beginning of June and you 


heard he went on to full time. 
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May, how many co-pilots? They had on Dolan, and Fair- 


child, and Peter Johnson and Gary Leonard. 
I won't name these, but you can count 


tnem. One, two, three, four, five, six, seven, eight, 


nine, ten, eleven, twelve. Sure they did a good job 


of getting down to seven co-pilots. You got rid of 


seven cO-pilots is what they did. They never got down 


to seven co-pilots. 


« Reduction in tne force? On October 3, 


1974, when they started this big reduction in force 
the only thing they did was get rid of the three union 
organizers. “They didn't get rid of planes or any of 

their other staff, and mechanics and linemen, and none 


of the office staff. They didn't cut any of tneir 


roots. They didn't do anything on Scptember 3, 1974 
except call three pilots in and say, ‘Git, right now.' 
No notice; no warning. 
Wnat about Ira Josepnson? There was one 
note in Ira Jesephson's file of January of 1974, and 
I forget what it was. The Defendant didn't put it int 
evidence. They didn't tnink it was important enough. 
Kitchen sink. My gosh! Those t 8 that they threw 
out at Ira Josephson. He was the fifth most senior 


employee, and all of a sudden they want a reduction 
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in fores so bang, their fifth most senior employee goes. 
A guy who had nothing in his file to substantiate any 
wrong-doing; one little item almost a year before. Do 
you let that guy go when you are cutting back force? 

No, you don't let a guy like that go. You let guys 

like Jonnson and Ton, or Ore, guys that have been there 
only a couple of weeks go. 

I am not going into each of the reasons 
for Josephson. 

Michael Baan. Well, tne reasons -- I 
guess I should. The real reason was ne spoke up at that 
meeting. He was at the meeting, he was an organizer, 
and he stood next to Alex Calder. The employees, who- 
ever was ‘inet and whoever was looking out, ana whoever 
was planning to report, went on back and looked at tnat 
and noted it. He was there to observe, and he helps 
himself with the company and weports what he saw, and 
what he could get, and what he got was Ira Josephson 


looking like an organizer, and wnat is why Ira Josepnson 


was fired, and not because he wasn't keeping up any 


beuok or any air Canada book, or wnat else. Not a good 
attitude and didn't get along witn employees of the 
company? Not one snread of substantiation of any of 
those reasons is in the file. iiot one single snread. 


Remember that flying with Mr. Solberg 
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incident in Newark Airport where Ira Josephson didn't 
want to take off because of a thunderstorm and th” 
ciosed the airport? It we so bad that they closec 
tne airport, and they were not able to take off. That 
was in the Spring of 1974; six or seven months previously. 
Do you cite that as a reason for firing somebody who 
has good judgement? 

Michael Baan. The only reason he was 


laid off is because he spoke out at the meeting. That 


i] 
| 
| 


wasn't the only one. There was no other reason to get 


rid of nim. They said they didn't want to cut oack 


tneir pilot staff. Just the only reason for him. 

Mr. Sholl. This is a slightly different 
argument. Mr.” Shoil was involved in an incident where 
he dropped a door of a Metro, and the door free fell 
out ef his hands, and some damage occurred, 

Micaael Kieitz. You heard Michael Kleitz 
testify and do you remember? He is an employee and hus 
been employed rince 1970 or 1971 at Commuter, and a 
Captain for the last couple of years, and he has been 
Going well there. Michael Kleitz doesn't have a thing 

gain by testifying before you. 


He has everything to lose. He told you 


that when this incident happened he was in tne plane. 


The Defendants are saying that michael Kleitz didn't 
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feel what heppened. Michael Kleitz —- well, the door 
was damaged, it was bent, the handle was broken off, 
and there was a big bang and Michael Kleitz told you 
that he felt it. Is there any doubt about it? He said 
he radioed in and told some girl in the office what had 
happened. He saw the mechanics come Out and he heard 
Sholl, and he was Scheduled for another flight at that 
time and could only be there for a Short period of tine, | 
but he heard Snoll tell the mechanics that the door had 
free-fallen. 

Now, the mechanics dicn't know much, Mr. 
Maize coulc not remember 2 sh of what went on. But look 


what happened. The Captain “s . esponsibie for the 


flights and the first thing he did was taxi the fligat 


back to the hangar and the door was inspected and the 
plane was taken out of service then. Everything happenec 
that should, in that case. There was nothing wrong. 

The door had free-fallen,. Briggs, the guy who went to 
ground Fchool or conducted tne ground school hei one 
fall on him three months before, and he was with the 
company. Before the election, before the union election 
and about this time, just loox at all of the accidents 
that the employees of the comapny had with the planos. 
Wer? any of them fired if any of them happened back in 


19702 But look at Herrington. He landed, and I dox't 


-—eeorr—— . 
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| know what was Soing on, but Herrington said it was 


not intentional, and do you remember that incident? 
"I didn't mean it.' But he sure did 
something wreng. Art Warner said the gear was up. 


I don't know how the gear got up. I don't know if it 


was just left up or if the light wasn't checked and 


tney landed on the delly of the plane ona runway. And 


he was with tne company, and he stayed wita tne company. 


he was suspended fro, passenger oneration for thirty 


days. | 
Some passenger complained about a flying | 

technique. It wasn't Suostantiated and he wasn't ovimecclinn 

without that, _it was the only guy that Paul Briggs 

ever failed os a check ride, Herrington owed tne : 

Defendants, and he owed them big. He wasn't fired. 
Pusztai. Well, he couldn't see where 

he was going. I can Just ‘imagine telling the police 

officer abo..t the accident, that my window was fogged 


up and I couldn't see where I was g0ing and I went 


ahead anyway. 


origgs. That was another instance of 


Gamaging a plane. He was negligent, and remember the 


Defendant Winston was Saying that. Ke didn't put the 


brakes on or Something, and was Briggs fired? Br’ tgs 


was 2 fair-haired voy at that time. 


ee 
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A few weeks ago a door free fell on an 
employee again, and no firing. The only guy who was 
fired was Sholl. Sholl was fired because he didn't give 
his ballot to Winston. He was one of the four guys that 
Winston had reason to know was & strong supporter of the! 
union, 

Other employees with Similar circumstance} 
doing for worse damage to the palnes were Kept on. 

Quickly, on the snubber. Briggs, and 
Go you remember he testified he had nineteen years of 
flying, and he heard of the Snubber failing only three 
times. One with him, once wits Leonard, and once with 
Sholl. 

Thirty-seven pounds. I would be willing 
to go with that figure. When you have three fest of 
door out there moving along a path with thirty-seven 
pounds, and it is much more when it builds up speed, 
and can you hold a chain on a door that he knows at 
least has free-fallen once in the last nineteen years, 
and that door is building up speed, and can he hold 
onto the chain and not be dragged out? He has nis hand 
on the door opening it on the one side. Ke is not 
gradbing onto a rail, and you heard testimony that 


Defendant Winston pointed out about the chain in nis 


other hand, and he was nolding on like crazy with just 
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his feet, and he is supposed to Stop a free-falling door] 
that has got all or that momentum built up? 

a Kleitz went in to tell the Defendant 
Winston after it happened, what had happened, p: ' 

5 | the Defendant Winston Said, 'I know all about it.' 

| Hie sure did know all about it. He knew what he wanted, | 
? | he knew that he wanted to get rid of Sholl. | 


The only reasonable reason for getting 


Pia rid of Sholl was that he was a union Sympathizer, He 
10 | did not give Winston his ballot, and he was one of the 
11 four persons that Winston can point to who didn't. 


The next guy tnat we can point to who 


13 didn't give Winston his ballot was 4111 Lamos. He was 
14 in Mexico on Deceaher 13th, 1974. Kleitz, at that time, | 
15 Was another fair-naired boy, and he said that the 
16 Defendant Bell had spoken to him because just a couple 
17 of days before, and said that they were going to find 
18 & reason to get rid of Lamos, and they did. They provokdd 
19 him. They had him flying -- having his passengers late 
20 | fer a couple of weeks, and then to test fly a plane on 
; 21 @ fifteen minute rest stop. Did the Defendants point 
22 


out any one instance in the entire history of that 
company where a pilot nad been asked to test fly an 
4 airplane in a fifteen minute rest stop? Not one iastance 


3 did they point out, except Bill Lamos. Bill was an 
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honorable man. He refused, and they knew he refused, 
and they expected him to refuse. They were going to 
give him that kind of stuff until he broke. He wasn't 
fired. Excuse me, he didn't quit, he refused to do it, 
and they fired him, right then and there. There was 
another available plane. The plane Lamos was supposed 
to test fly didn't pass the flight. What is the story 
about it is the only available plane they nad? They 
took that, the other plane, out to Elmira. It was there 
The plane Lamos was supposed to test fly was not even 
the one that did make the flight. 

Mr. Williams. Ronald Williams, fired 
January 9th, 1975. He was the guy that was -- remember 
the Defendant Bell ~« Williams was an organizer. A 
little bit of a rebel rouser all of the way througn. 
An organizer on October of 1973, and this would be kind 
of an important meeting. The Defendant was saying that 
in October of 1973, and nobody seems to recall it, but 
that they decided on a three-year wage increase, and 
at the end of three years if you didn't make captain 
you would be out. The only guy who recalled that was 
McKinley. And McKinley said he didn't get it from that 
meeting of October, 1973, he got it from a private : 
meeting, and I think it was with Bell. 


In October of 1973, Defendant Bell 
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testified that Williams had already been on board 
for five years, and a full tine pilot for three years, 


and came on as a full time pilot in October of 1970. 


And Williams was happy with that deal. me was really 
glad that all of a sudden ne was put in a position where] 
On any day, the Defendants would fire him. It was a 
crock, and it just didn't happen. Williams is not that | 
Kind of a guy to sit there and smile while somebody is 
telling you that you nave got your three years up and | 
we can fire you any day we want. | 
But -- well, no requirement. sut ne did | 
go out and try and get his A.T.R. You recall tnat. 
Williams started to get his A.T.R. about -- well, he 
left sometime about the beginning of biarcn or early 
June for his A.T.R. and I think that Uarimore Was on 
there -- no, not until about July of 1974. It could 
be that no pilot at that time had their A.T.R. -- there 
was no evidence about that. 
Williams went down to Florida, and spent 
$3,090.00 of his own money and tried to get his A.T.R. 
Ke passed the written test, and spent five or six weeks 
tnere. That is an awful lot of devotion. Try and 
advance yourself, He was not abdle to pass the flying 


test the first time down tnere and came back, because 


he could pass it in Rochester and he asked tne Defendant 
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Bell for help. He got nothing but a big run around. 
Bell was not interested in helping him. Was this 
company interested in getting Williams ahead? No. 

I think that the most that has been testified to , there 
was conflict about tha and that was that Bell made a 
contact with somebody who owned a Piper airplane, a 
twin engi riper airplane for Williams to practice 

on. There was no testimony of a follow up. Williams 
hac to somehow show him that his family was a good 
family before the guy would let him fly it, and it 
never came about. The Defendant did auvc¢ help him to 

get any flying in. Ten percent off? That is a great 
rate to practice on the Defendant's planes. This is 
interest in your employees, trying to better themselves? 

Well, the kitchen sink syndrome with 
Mr. Williams, too. 

Money again. Woney was displaced while 
hr. Williams was around, and the inference was that 
Mr. Williams is a thief. 

He was late; late. One note in his 
file, again, and not even -- the Defendant didn't even 
bother to put the note into evidence. He was late in 
January of 1974, a year before he was fired, They 
assigned him to the dispatcher-coordinator position 


in Elmira -- well -- there is an exhibit here. Here 
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He was continuously late and they decided 
to put him into a position, and he has been assigned 

as morning co-ordinator- dispatcher, and this is 
Government's Exnibit twenty-five. His normal hours 

are six o'clock in the morning until three o'clock in 
tae afternoon. And in general, he will fly flight 150. 
Put a guy who is chronically late on a flignt starting 
at six o'clock in che morning -- excuse me, a six o'cloc 
job? 

A run in with the President of some | 
company, and you heard Williams say tnat the president | 
apclogized. I don'¢ know «iat it was, but apparently | 
there was une mistake. The president apologized to 
Williams, and Wins*.on either knew about that, or nad 
aiready made his mind up and didn't care. 

Poor record keeping. I saw nothing to 
substantiate any poor recorc keeping, and I saw nothing 
to substantiate any of the slurs tnrown against ir. 
Williams. 


Nothing to substantiate any of the slurs 


thrown against any of tne other pilots. 


The real reason Williams was fired was 
h’ was a union organizer, and came in and he oostinately 


told Winston that, ‘I will give you my ballot, but, you 
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know, we can get more,’ and Winston stood back and was 
quiet. That was the first time tuat Winston knew anythigg 
about duplicate ballots, and he heard it from Williams, 
and Williams said if that is all you want from me, I am 
not going to fight you, but I am going to get more, 

This whole bit with the A.T.: 
ridiculous when y».u consider that the next ©." . is 
the ONly co-pilot that they had who had his A.T.R., and 
he was of least value to the company at that time. 

Dennis Larimore. Dennis Larimore told 


U 


Winston in that individual meeting that he had already 
mailed his ballot in, and what ne dic was best for the 
company and his fami.sy and himself. he is next; next 
on the list. ¢ 

Larimore was fired February 17th or 
February 19th, 1974. The only co-pilct wno has his 
A.T.R. 

Do you recall Jan Solberg on the s. ind? 
Jan Solberg was a fellow still employed by the Defendants. 
He had everything to lose, and nothirg to gain by 
testifying here. Loyalties to feilow employees that 
were gone a year and a half, He was here because he 
had to tell the truth and you saw him. You saw him 
and Kleitz. Were they telling tne truth? 


Bell, a couple of days before Larimore 
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was fired, told Solberg, ‘Speak to Larimore. Speak to 
him, he is becoming too vocal in his support of the uniog.' 

I don't know if Larimore did anything 
in between, but he went pretty quickly. 

Were less senior pilots fired? No. 
Johnson, Ton or Sholl were there, all through it? 

One reason, they now could afford to let 
two pilots go because just the week before they hired 
Potterman as a »:.lot performing as a co-pilot, and 
Mallish, another pilot who performed as a co-pilot. 

You call is phase three in effect now. We have enougn 
pilots sisihiaiiiin etiinhianes duties, and we can get 
rid of a couple more and keep the pattern going. 

J Mr. Richards, I have looked in your file 


and I cannot find the original of th‘*s, (Indicating)? 


MR. RICHARDS: I don't know. 

MR. CHALENSKI: That is Exhibit forty- 
three. 

May I substicute this for Exhibit forty- ! | 
three, Your Honor? 

THE COURT: Yes. 

MR. CHALENSKI: It is a copy. 

There were three pilots, Johnson, and 
Ton, and Ore and -- well, you can sew right here, and 


look back at the file, and what was the most recent notef 
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on any of the guys, and the third one, Lewis, who was 


hired at the same time as Hummell and Larimore and 

in Lewis' file, you have first officer Tom Lewis was 
scheduled for flight 156 at 1800 o'clock and he didn't 
show up for the flight. iad to call first officer Ton 
for flight. Departure delayed twenty minutes. 

bid they say anything as bad about tnat, 
anything that happened here? Another note in Lewis' 
file, that ne went on unauthorized leave of absence 
and it was to be for twc days, and a call tnat he wanted 
further leave of ;’ ‘se. Did not call, and stayed 
away two weeks. 

Lewis was kept, and just two months 
before or a ménth and a haif before. And look at wnat 
was in Lewis' file. 

Do you believe that the reasons cocked 
up for Larimore end Hummell were even near that? Any 
rational basis to this choice, other than that Larimore 
nad told Winston that he had voted and done wnat was 
best for himself and his family and the company? 

Hummell didn't give Winston his balilct, 
and that is why Hummell was fired. He was the last of 
the four that Winston knew about. Fired the same time 
Larimore was, and they were able to fire him because 


they brought on two new pilots to perform co-pilot 
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1 duties for a couple of munths. Lewis stayed over Hummel 
25 even. The whole kitchen sink again. 
3 More was mentioned with Hummell. Insinu- 
, 4 ations that money was missing when ne was there. No 
5 evidence, no direct statement that Humme]l took money. 
6 You heard the Defendant Winston: money was missing. 
. 7 He didn't go any further. He didn't dare. He wanted 
8 you to think that Hummell was a thief. 
9 Lateness. Nothing in the file. Not 
10 available for duty; nothing in tne file. Missing ticket$; 
1l nothing in the file. Unccoperative -- the only way ne | 
12 was uncooperative was because he wanted a union. 
13 Arguing with tne staff, and nothing in tne file and 
14 nothing to support any or these. 
15 The real reason was that Hummel was tue 
16 last guy who didn't give Defendant Winston nis vdallot. 
17 An, doubt? 
18 All of these firings with a cl2ar pattern 
19 If there were three firings on Thursday morning, the 
20 | Thursday morning massacre, and down tarough the other 
21 five. The union sympathizers; nobody else fired. 


Williams, an organizer,told befendant 


23 Winston he could get new ballots and for the first time 
24 the others refused to give him a ballot. Any others 
25 let go? Oh, no. Employees of less time let go? No. 
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Througn layoff, recall2d some satisfactory employees, 
and guys with experience? No, they wanted these eight 
persons ovt, and they didn't want tnem back, and tne 
reasons for it was the union, and the reasons taney 
brought out at the trial nad been cooked up since, 

: The first count does allege a conspiracy, 
and I +¥..l1 take up that for a second. Tnat requires a 
partnership. 

You don't find # cass in a criminal con- 
Spiracy with any written agreement or anytning like that 
Saying the party of the first part hereoy asrees with 
the party of the secor.. part that we will violate the 
Railway Labor Act by interferring and influencing and 
coercing the ip levecs or their representatives. You 
just don't find that. 

You view it as tne rest of this case in 
light of what they did, and what tney said, and what 
tneir purposes were, and whether they accomplishea those 
purposes. 

Bell's statements. Extemporaneous state- 
ments on the morning of tne fiftn: flying with me. You 
were flying with me. I have been easy on you, 

The purpose? No union. A significant 


contribution to the whole plan. Fliunk a check ride is 


one «ick way to get right out. 
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( a Pell fired three of them on Thursday morning and called 
- them in hime . He gave the reasons. He cooked up 
3 the reasons at that time. 
4 We have got to assume that after the 
5 conference witn Defendant Winston that your sensibilitie 
6 agon't permit any other assumptions or inferences. 
7 Bell accepted Gerald Excell's ballot 
8 Saortly after tnis. Part and parcel of tne whole affair. 
9 Stanaing next to Winston, arguing against the employees 
10 | with Winston: first the employees with Winston's con- 
‘ey " currence and direction. He did the leg work, and he 
12 assis ed. 
13 Told Kleitz that they were going to find 
14 a@ way to get rid of Lamos. Got that by talxing to the 
15 Sefendart Winston. He was right in it up to his neck 
16 all of the way. 
17 Told Solperg that Larimore's union 
18 ectivities, you had noted, and watch out. 
19 Defendant Bell wes Defendant Winston's 
20 right hand man right from the very beginning, and rignt 
2 up until the -very end. de and Winston acted the same 


way, and they talked the same way to the pilots, and 
each contributed their own effort and particular part 


to the conspiracy. 


One other element of the crime is that 
Q 
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we have a common carrier here, and I won't be labor it. 
You heard in the beginning of the proof, and the pilots 
testified +i:.% the passengers were sold tickets for 
occupancy on planes to be transported to Washington and 
other cities wiere the mai_ was transported, and there 
snould be no real contention about that. 

Just quickly the testimony, and what did 
they say as a Defense against all of these things that 
Slough, Josephson and Baan were fired because of 
economic cutbacks; that Larimore and Hummell were fired 
vecause of economic cutbacks; that Sholl and Lamos were 
fired because of that? 

Tne economi~ reasons were union economics 
A union ccnes i. and it was not goint to leave as much 
money for everyodody else, and it said that on almost 
every page of this transcript; economic instability. 


With this thing here, the union coming in, that is the 


economics tnat the Defendant was talking about all of the 
time. Not some ostract problem with the economy. Not 
a loss of cnarter business. The charter business, that 
varied all of tne time in any event. 

You mentioned something aodout a public 
loan contract for three chousand or something like that, 
2 month. That is lesc tnan two percent of the Defendantis 


business in any event, and no menticn of what else came 
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his way. His balance sheets are in here and they are 
exhibit forty-six and forty-seven, and corporate sales, 
and the two corporations combined at the end of 1974 
with $2,585,000.00. He is trying to convince you that 
a couple of thousand dollars for a public loan contract 
is affecting this? 

This sales, there was an I.B.M. contract 
down to Washington, and maybe that should be dealt with 
quickly. He lost two employees because of that contract 
That had assolutely no effect on the remainder of his 
operation. Ferber and McKinley, both pilots Stayed with 
the contract. Ke lost at leass $100,000.00 he said, 
but that had no bearing at all on whether these employee 
that were fired, wno testified before, you should have 
gone. That was a completely independent contract, and 
the employees who were involved in it were terminated 
with the contract and quit. 

Now, except that I.B.M. contract, his 
gross income for each of 1974 and 1975 were about the 
same. In fact, it went up slightly in 1975. Look at 
what happened. Did any of these economic fears that 
he is trying to convince you motivated him, take place? 
Tney didn't. 

The gross salaries that he paid to his 


employees went up between the two years, He didn't 
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cut back any of his emplcyees. There was only a short 
period of time here when he was a little bit strapped. 
It was tough to be consistent and laying off seven co- 
pilots, and to be hiring co-pilots, so you hire pilots 
to take their places as co-pilots, and you suffer a 
temporary harcship on those who were tnere, and you have 


to work them a little bit harder to make the flights. 


You can get it back as soon as it is over, and you think 
that you are clear, and you get right back up to where 
you were, 

Those five co-pilots? It is obvious 
that that is what he did. Nw reasonacle person can 
believe otherwise. 

. I will have another chance to speak to yo 
after the Defense does, and I think that I have pretty 
well outlined our case, wnat our position is, and what 
the evidence is that is important. When the Defense 
is speaking, listen carefully to them, and see if they 
can answer why, why the Defendants already made the 
decision to layoff the seven co-pilots on September 
20th, 1974, and then lied to that same group cf co- 
pilots two weeks later, October 5th, 1974 and told them 
that business is growing, and that we are buying more 
equipment, and anything that they do about a union is 


going te stop that. The economic instability caused 


ee 
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by it is going to affect the company. Can they explain 
why he lied? 

Thank you, 

THE COURT: We will take a short recess. 

(Whereupon, the Jury was excused.) 

(After a short recess, the following 
proceedings took place before tne Court and the Jury.) 

THE COURT: Mr. Shananan. 

MR. SHANAHAN: If the Court please: 
Ladies and Gentlemen of the Jury: 

I feel that I would be remiss at the 
sutset if I did not express to you our appreciation for 
your attentiveness during che two to three weeks that 
this trial has continued. I realize that it probabiy 
hasn't been the most interesting subject in tne world 
to sit and listen to over tne duration of this time, 
but I certainly feel that all of you are to be comnli- 
mented on the various obvious attention that you have 
given the Defendant during that period of time. 

So, as a source of satisfaction to tne 
attorneys involved, I realize tnat the Jury is making 
every effort to follow the evidence as it is produced. 

Now, the purpose of tne summation that 
we are now engaged in, I presume that you understand. 


It is our opportunity to review the cvidence in the case 
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to point out our views of the evidence, and my purpose, 


| 

~ | of course, is to point out to you the reasons that I 
| 
| believe would entitle my client, Ted Bell, to a verdict 


4 | of not guilty at the close of this trial. 

5 | Now, in reviewing the evidence here, 

6 as I intend to do, I certainly will not purposely mis- 
| 

7 state any of that evidence .o you. The Court will tell 


8 you, nowever, at a later time that your recollection of 
9 | the evidence is wnat controls rather tran my recollectign 
10 | of it, or Mr. Chalenski's recollection of it, ox Mr. 

11 | Richards' recollection. And I must say, at tnis time, 
12 that as I listened attentively to wnat Mr. Cnalenski 

13 | nad to say there was a great dea of what he said to 

4 | you that did Lam accord with my recollection of what 

15 | in fact, the evidence was in this case. But I don't 

16 | urge upon you that that was done purposely, but I would 
17 | rely upon your own recollection in considering what 

18 | any of us have to say and the Court will tell you that 
19 | that is your duty and your obligation. 

20 | Now, I would like to, at this time, 

21 mention a few of the basic rules of law that should 

22 govern your deliberations in a trial of this sort. 


The Court, at a later time of course, will charge you 


2s to the rules of law which you must follow in arriving 


at a decision here, and what few matters I want to refer 
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to you are not done in any view of trespassing on 

the Court's purogative in that regard. I simply want 
to call to your attention some of these basic rules 

in order to make some cf my later remarks a little more 
intelligible to you, 

Now, in this case, this is a criminal 
trial, of course. This isx'* » labor dispute that is 
being determined by a-jury here. This is a criminal 
trial, and there are certain basic rules tha+ apply in 
tne trial of all criminal cases that the Court will tell 
you does apply in this case. 

First of all, of course, the indictment 
in this case, the fact that these Defendants nave been 
indicted should not be expected by you people as even 
the slightest evidence of their guilt of the charges 
for which they are on trial. And on the other hand, it 
is your duty and obligation to start here with the 
presumption in your mind that these Defendants are 
innocent and applying that to this case, it means that 
it would be your duty to presume them to be innocent 
of the very charges for which they are on trial. 

Now, in every criminal case, and in this 


one, the Government has tne burden of what we call the 


ourden of proof. They have the obligation of producing 


evidence here that is sufficiently strong and credible 
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to take you from the presumption from which you start, 


over to the point where you are Satisfied, beyond every 


reasonable doubt, that a Defendant is guilty, before you 
may find him guilty. 

Now, tne burden of proof in a crini-al 
case never shifts. It never becomes incumbent upon a 
Defendant to establish his own innocence. The burden 
of establishing the guilt of a Defendant remai.is on the 
Government throughout the entire case. As a result of 
that, the test for a Jury to apply is whether they are 
Satisfied upon all of the evidence in tne case, beyond 
a@ reasonable doubt, that the Defendant is guilty. 


After considering all c_ that evidence, 


r 
, 


if tney remain with a reasonable doubt in tneir mind 
On the question of the Defendant's guilt, unaer the law, 
it is their duty to resolve that doubt in favor of the 
Defendant, and render, then, a verdict of not guilty. 
Now, as jurors, you people are the sole 
Judges of the facts of the case. You are the sole 
judges of the wéight of the evidence, the credibility 
of the witnesses, and you people and you alone are the 
sole judges of the guilt or innocence of the Defendants 
here, 
Now, those are the basic rules of law 
upon which this case and every criminal case must be 
eee 


PECERAL BUILDING 
ALBANY, N.Y. 


2001 


| gecided by a Jury. 


2 Now, in order to fully understand this, 

, 4 I think that it is necessary that I mention a few words 

aut the indictment here, because while the indictment | 

. Should not be taken by you as any evidence of guilt, 

é | if, nevertheless, sets forth the charges that are made 

7 | against tne Defendants, and defines tne charges for wniel 

. | they are on trial. | 

9 | Now, count one of this indictment charges| 

10 all of the Def2ndants, Mr. Winston, the two corporations| 

se ad Mr. Bell, with the crime of conspiracy,and the | 

12 indictments charge that, specifically, from on or about 
18 October 3rd of 19°4, to the date of the indictment, 

u“ wnich was in July c* 1975, that tne Defendants unlawfully 

1S conspired, and agreed to comait two crimes: one, to 

16 interfer with, influence and coerce tne employees of 

ad Commuter in their choice of union representation. 

” Second, to interfer with the organization| 

19 of employees and to influence and «»xerce the employees 

= not to join, or to remain memebers of a union organizatidgn. 

" Now, the Government claims and the indict 
\ ” ment alleges that this conspiracy was carried out by: 

- one, making threats of reprisal if employees organized. 

” Secondly, requesting delivery of National Mediation 

25 


Board ballots to the Defendant. 
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Three, discharging or terminating 
employment of various co-pilots and captains. 

Now, in conjuction with any charge of 
conspiracy, it is necessary to show that there was some- 
thing more than some talk or thought of committing a 
crime. It is required, as the Court will tell you, 
that there be certain overt acts, and tnat those acts 
would have the tendency and the purpose of carrying out, 
in fact, some sucn plan, if one existed. 


Now, in the indictment here, there are 


nine overt acts set forth, and of those nine total overt] 


acts, only three refer to Mr. Bell, my client. 

The first allege thnat on or about 
October 4th, 1974, all of the Defendants, including 
Bell, discharged Josephson, Slough and 5aan. Second, 
that on or about October 4th, all of the Defendants, 
including Bell again, called meetings of pilots and 
co-pilots at which Winston made stateme its against 
organizing, Bell told the pilots the. tney would have 
tougn check rides if they favored tne union. 

And third, during November, 1974, all 
of the Defendants, including Bell, met with tne pilots 
and co-pilots individually, and solicited tneir 
National Mediation Board ballot. 


I do not remember any evidence in the 
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case of Bell meeting with anybody individually and so- 


liciting any ballots, but that is the language of the 


3 indictment. 


Now, the balance of the overt act, some | 


iA) 


six additional acts relates to the discharge of Sholl, 


5 | Lamos, Williams, Larimore and Hummell, and it is alleged 
Bs 7 | that that was dene by Winston and the corporation. No 
5 | allegation that that was done by Bell. 
9 | There was also originally, and I think 
10 | ji was referred to at the time that we ->ened or made 
H 
11 | our opening statements to you at the opening of tne tria : 
12 | that there was also mention made in the indictment of 
13 : the discharge of Floto, but Captain Flotc, that matter 
14 has been withdrawn by the Government, and they offered 
15 : no proof on it, and that portion of the indictment nas 
16 already been disposed of and dismissed. 
"i 17 Now, that is the first count of the 
18 indictment. That is the only ccunt of the indictment 
» 19 | that my client is charged with. The counts two through 
' 20 | eight charge “r. Winston and the corporations with 
oh interferring with, influencing, coercing their employees| 
22 | in the cioice of a representative of a labor union by 
23 discharging Josephson, Slough, Sholl, Lamos, Williams, 


Lazx‘imore and Hummell. Those were all events that 


occurred, you will recall from the evidence, between 
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October 3rd of 1974 and February 19th, of 1975, a 
period of some four to five months, 

Counts ten and eleven charge Mr. Winston 
and the corporations with interferring with the 
organizing of employees and influencing and coercing 
the employees not to Join a Jabor union by discharging 
Josephson, by Gischarging S' il. Those two events, u 
will remember, occurred October 3rd. 

Counts twelve to sixteen again charge 
Mr. Winston and the corporations witn interferring with 
the organizing of employees and influencing and coercing 
employees not to remain memebers of a labor organization 


And tnen, the discharge of Sholl, Lamos, Williams, 


Larimore and Hummell are alleged in separate counts. 


In order to get all of this in the proper 
perspective, it seems to me that it is necessary to 
understand wnat certain words are that I have just 
re.:rred to as being contained in the indictment: that 
Mr. Chaienski referred to in his closing statements to 
you. 

Now, the language is in the indictment 
and it says to interfere. It is in the context of 
‘interfere with tne employees' choice. _f a representative 
or to interfere with the organizing of employees.' 


Now, the Court will give you a definition 
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of what that word 'interfere' means in the context of 
this law, but I think that it is essential for you to 
have an under» tanding of it so that you can follow tne 
remarks that I plan to make, and Mr. Richards, of course| 
will make when I am completed, 


I think tnat the definition perhaps that 


| 
tne Court may give you, and again, you will accept his | 
definition rather than mine, I hasten to Say, out the 
word ‘interfere’ as used means to obstruct or to do ! 
Something, in fact, tnat prevents tne exercise of the ! 
employees' freedom of cnoice, 


Now, we have got the words ‘influence! 


and 'coerce'. That is the language in the indictmens 
f i 
’ 


tnat I mentioned to you, to influence and coerce 
employees not to join, or to remain members of a2 laoor 
organization, 

Now, that word ‘influence' might be 
accepted as synonomous to persuade, and it is not in 
tne context of this section, and I am sure tnat tne Cour 
will tell you tnat. 

Influence as used here means the pressure 
the use of authority or power of either party to bring 
about some action. It does not mean persuasion, and 
it does not mean merely advocating a certain action, 


and I think that it is essential that you get that in 
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your mind. Coercion, of course, is much the same. It 
has a sense of compelling or over riding the will of an 
employee. 

So that I think that we have got to look 
at this evidence in this case in the light of what those 
words mean, Lota in the statute and wnat they mean in 
the charges tnat are here. 

Now, I think that it is necessary, also, 
to understand a couple of otner things that snould be 
properly pretty basic. An employer is free, it is 
completely legal and proper for him to state his case 
against a unionization. ke can even predict economic 


consequences resulting from it. ke cannot threaten 


retaliation. “No question about that. But he nes e 


right to speak his position, and I tnink that the Court 
will tell you that. 

An employee nas the right to give his 
ballot to his employer, and tne empioyer has the rignt 
to accept it as long as the employee is not coerced, 
within the meaning of the law, to turn over his ballot 
in that fashici:. 

Now, these ballots, I think that you 
have not had a cnance of course, to see wnat these 
ballots are. But one of the exhibits, Exhibit thirteen 


4s a ballot with instructions and attached to it are 
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various ballots. 

Now, this ballot, strangely enough, does 
not say that you vote for the Teamsters union or that 
you vote against them, and that you mark it, depending 
On what your choice is: either you are for them or you 
are against them. If you are not in favor of the Team- 
Sters, there is no place on the ballot to 80 indicate. 
The two areas for marking include ‘do you desire to be 
represented by International Brotherhood of Teamsters, 
Airline Division,’ and if you do, you mark an 'X' in 
tnat spot. 

If you desire to be represnted by another} 
organization or individual, you write tne name of such 
organization 6ér individual on that line below, and then 
there is a line, and then if you wish to vote -- if you 
wish to vot for some other union, you make a mark there 

There is no place on the ballot where yo 
can indicate that you are voting agains’ the representa- 
tion by the union. So, now, how do you do it? 


Well, there are several ways of, apparent)y, 


that you can do it. One way is that you can send in 


your ballot completely unmarked, and that would be 
counted, and then, as a vote against the union. You 
can simply not send in your ballot, and that would be 


a vote against the union. 
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Or you could do what some of the people 


2 did here, Captain Reeve, and Captain Ferber, and 

3 | McKinley, and they turned over their ballots to the 

4 | management, and that was a vote against the union. 

5 | So thet we nave a somewhat unusual and 

6 | perhaps, for you people, unexpected form of a ballot 

7 : here that we are concerned with. 

8 , Generally, too, an employer has a rignt 
y | to discharge an employee. He can't do it in retaliation} 
10 | for union activity but generally Speaking, I have a 

ll | right to discharge the stenographer wno works for me 

12 | in my office, if I feel inclined to do so. And that 
13 | is a right that every employer nas, and I think that 

14 we are all in“a general way aware of that. 

15 | Now, additionally, I think that it is 

16 | necessary for an understanding here to bear in mind 

17 . certain dates that came in during the course of the 

18 evidence, but may not have been of any particular 

19 situation to you at the time. 
20 The application for union certification 
21 that is tne application that the Teamsters made to be 
22 certified as a union representative of the employees of 
23 Commuter Airlines was dated, and sent in on October 2nd 
24 1974. You will remember this first organizational 
2s meeting occurred on October 2nd and ended, as I recall 
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it, sometime after midnight, but the application sub- 
mitted on behalf of the Teamsters went in, apperently, 
earlier in the Gay, on October 2nd. 

The election, itself, was authorized on | 
October 25tn, by tne National Meuiation Boara. The | 
ballots were all in, and were counted November 25th of | 
1974 and then, in due course, on December 4tn of 1974, 
the Teamsters union was certified as a4 representative 
of the pilot employees of Commuter Airlines. 

So that it would seem to me that the | 
period of real concern here is the period from October 


end of 1974, until the votes were counted November 25th 


of 1974. 
” 

Now, it was after tnat date, it was after 
the ballots were counted that vir. Snoli, wino was 
involved, you will remember with the airplane door, 
when he was terminated on December Sth, and iir. Lamos, 
who would not test fly the airplane, was terminated 
December 13th. Mr. Williams was January 9tn, of 1975; 
Larimore Feoruary 17th of 1975; and Hummell was 
February 19th of 1975. 

Now, with this background in mind, I 
would like to discuss with you, for a short time here, 
the evidence in the case. 


Now, it is essential, of course, for 
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the Government to establish here that certain employees 


were engaged, or active in union organization, or 


union activity and that the employer was aware of it, 


or Knew of it. Now, in an effort to establish that, 


the Government relied in part on the testimony of 


Slough, Josephson and Saan, and I want to discuss in 


that sense, the testimony of tnose three men. 


Taking up Mr. Slough's testimony first, 


and taking it in a chronological order: ir. Slough told| 


us that on September 24tr, he prepared a letter, anc it 


Exnicit twenty-three in evidence nere, and it was 


unsigned letter that he said he autnored, and when 


completed it, he put it in, apparently fairly 
Fs 
secretive, in tne mailboxes of all of the pilots and 


co-pilots of Commuter Airlines. ke said it was writtex 


by nim alone, and it was not signed cy him, and it was 


found by tnese virious people in their mail receptacles. 


fir. Slough tells us that two days later, 


on December -- no, Septemoder 26th of 1974, ne made a 


telephone call to the Teamsters' office in lew York Cit; 


and then the next thing that occurred was that he 


attended a meeting on October 2nd, 1974, at the Holiday 


Inn, so that we have the letter of Septemoer 24th, and 


the telephone call of September 26th, and the meeting 


of October 2nd, all of these things happened in fairly 


U.8. COURT REPORTERS 
FEDERAL BUILDING 
ALBANY, N.Y. 


rapid order, 


Now, Mr. Slough tells us that he attended/| 


that the} 


this meeting on October 2nd at the Holiday Inn, 
invitations to that meeting went out by telephone call 
by word of mouth, and none of the invitations, of 
course, went to anybody connected with the management, 
Mr. Bell was not notified; Mr. Winston was n.. notified, | 
anc that the -- during that meeting, the primary person 
was, apparently, Mr. Calder from the Teamsters office 

in iiew York City. 

Now, Slough tells us thet Mr. Calder, 
in the course of his Speecn, mentioned lir. Slough by 
name. Now, what was the significance of that, because 
we come to that in connection with other people? That 
testimony was offered, number one, to show that Slough 
was engaged in union activity and, secondly, they nave 
to further establish, of course, that the management 
in some manner was aware of it. That, at the least, 
has to be established. 

So that presumably the fact tnat Calaer 
mentioned Slough by name was supposed to be of some 
Significance to us here. 

Now, this letter of September 24tn, tnat 


I earlier mentioned to you that I told you was unsigned, 


nobody, co-pilots or pilots knew where that letter 
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came from. No one knew how it got into their mailboxes, 
and it was unsigned. So the testimony is pretty clear 
about that. 

Slough tells us that three or four days 
later, he told Captain Herrington that the letter was 
prepared, not just by him, which was the truth, but he 
said i. was prepared by himself, by Josephson, by 
DeLaurentis, and by Gary Leonard. That would be three 
other co-pilots, and himself. 

Now, today we find out from Mr. Chalenski 
that, Slough's purpose in this was to sort of have a 
test fun to find out if there was a Spy, and as a result 


of it, they are supposed to rave found out that 


r 
’ 


Herrington was a spy. 

Well, of all of the ridiculous things 
that I have ever heard, I think that that is about it, 
and I want to discuss that specifically a little further 
with you, 

Now, first of all, Herrington says that 
ne was never told concerning sucn a letter. That is 
the first thing. The second thing, that certai:ly would 


have been of some significance, I would presume, is if 


the letter was prepared ty Slough, Josephson, DeLaurent 


and Gary Leonard, what then about those people? iiobdody 


claims, that I have heard, that DeLaurentis was ever 
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discharged; no one claims, as far as I know, that Gary 
Leonard was ever discharged. 

So we have got kind of Strange significand 
to put it mildly, as far as that is concerned. 

Now, Slough goes on and as I indicated, 
tells us about that October 2nd meeting. And the 
mention of his name, and he says that Herrington was 


present at that meeting. 


Well, if Herrington was there, he invited | 


him. That had to be for sure, because certainly the 
Defendants in this case have nothing to do with the 
attendance at that meeting. 

Now, tne Government says to you as jurors] 
that because this meeting occurred on October tne 2nd, 
the discharge of Slough, Josephson, and baan, tne 
following day, resulted from the fact that they atcended 
the meeting. Well, I don't think that that follows 
at all. 

In the first place, in connection with 
that meeting on October the 2nd, that meeting again 
according to the testimony, some time around §:30 or 
9 o'clock started, and con inued past midnight into 
the following morning. In order for these three men, 
whe were discharged on October 3rd, to be in at the 


company office in Binghamton, it was necessary to 
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to 


18 


19 


20 


arrange their flight schedules the day before in order 
to bring them into Elmira for the purpos. of their 


vermination interview, and those flight schedules were 


fi 
| 


| 


made up, as the testimony without contradiction indicated 


iong before any evening meeting on October the 2nd. 
And the machinery, the procedure to oring those people 
in for the purpose of those termination interviews had 


be put in operation before tnat union meeting. 


«ct 
oO 
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Now, remember, when you consider that, 
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(2. 2) 
a 
) 
ct 
3 
fw 
ct 
? 
oy 
@ 
a | 
i) 
'* 
7) 
n 
oO 
~- 
on 
vo 


or 3 o'clock, or 


What they are urging on us is that in some manner 


management was mo 


I said to you tnat that is né@ in accord with tne 


evidence in this case. Tnose termination meetings were 


arranged, set into motion by fixing fiignt scneaules 


so that tnose persons would de in tne company office 


on the morning of October 3rd, ana tnat was cone cefore 


that meeting ever happened. 
Now, let's talx for a minute about lr. 
Josephson. Josephson tells us that he attended ‘that 


meeting of October 2nd, the union meeting. He says 


that he m t Calder, that he greeted the pilots. in 
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the course of Calder's speech, that Calder made mention 
himself, of Slough. 

Now, then, Josephson tells us that the 
next morning -- now, this is the morning of the day 


tnat he is discharged -- he Says the next morning he 


visited with Captain Rerrington concerning that meeting. 


Now, first of all, Herrington was suppose 
to nave been there. But he said that that conversation 
took place in the cockpit of an airplane, and they were 
On the runway about to leave on the flight from Bingham- 
ton to Washington, D.C., and that he told nerrington 
what had transpired at the meeting, and further told 


Herrington that he had Signed one of those yellow union 


. 


4 
cards that you will recall was referred to in the 


evidence here. 

Now, Laides an CJentlemen, that never 
happened, but that is the way that they are seeking to 
Show that the activities of that meeting precipitated 
the discharge the following day. 

Now, why did it happen? herrington, the 
following day, did not nave the flight from Singhamton 
to Washington. Herrington testified, and the flight 
record showed it, Herrington testified that on th 
following day he flew Governor Wilson from Elmira to 


Saranac Lake, and that he was not on any flight to 
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Washington. And furthermore, that Josephson was not 
his co-pilot on that charter flight for Governor Wilson. 
So that didn't happen. Now, you wonder 
why, if these things in fact didn't happen, why are thes 
epople telling vou that they did. I think -- I think 
the script for all of this was written by Mr. Calder 
Gown in New York. That is how I think that all of this 
is coming about, because we know -- we know that what 


Josepnson tells us in that regard cannot be true. 


why then are they telling you that? 


The records of Commuter Airlines will 


establish it. You are entitled to have these exhibits 


’ 
when you go in your Jury room and you can examine them, 


Let me state that further, the testimony 


is that on October the 2nd, the date of that union 


meeting, that Bell was flying a charter, and did not 


get back into Binghamton until ai'ter midnignt, and he 


was flying, again, the next day, but subsequent to the 


meeting with these co-pilots, 


Herrington is off from 


Elmira to Saranac Lake with tne Governor of the State 


of New York, and there can't be any question about it. 


4 


Now, what are they doing? They are tryi 


to fit in that union meeting the day before, as the 


reason for the discharge the next day, and all common 
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sense tells us that the decision to discharge those men 
preceded that meeting, that the meeting had nothing to 
do with it. 

Now, let's talk about the discharge of 
these individuals, the discharge. itself. 

Mr. Slough tells us that when he was calléd 
in, he was told by Mr. Bell that he was discharged, and 
that the reason for that discharge was incompetence and 
a bad attitude. What does Mr. Slough do? He immediatel} 
Says, 'I think it is because of union activity.' | 

Wha does Mr. Bell say? ke says, ‘No, 
it isn't.' Wnat else could he say? 

Now, Slough then said tnat Bell is 


Supposed to have said, ‘I don't know anytning about the 


letter.' 

Beil denies tnat he said anything like 
that. Mr. Chalenski enlarged it this morning by saying 
to you that Bell is supposed to nave said, 'I don't know} 
anything about the letter written by you, Josephson, 
DeLaurentis and ---', and the other co-pilot and he name$ 
him. There is no testimony in this case, even by Slough] 
that Bell sai any such thing as that. But that is wnat 
Counsel said te you, he said this morning, and that is : 


not the fact. 


Now, Ladies and Gentlemen, I suppose that| 
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it would make some sense to you, let's assume that I hav 
three stenographers working in my law office, and busi- 
ness falls off to the point where I have to discharge on 
of those three girls. Is there something wrong with my 
evaluating the work of the three girls, and choosing to 
let one of the three go because I think tnat she is 
less competent than the other two? Is that some violation 
of law? Is that a crime? 

I don't suppose tnat you would answer me 
that it was. But when it was determined to cut cown 
on the total of employees of ths company, wasn't it 
natural, wasn't it natural for Winston, the nead of the 


company, and Bell, his chief pilot, to evaluate tne 


co-pilots that’ they had to determine which were to be 


let go. 

Now, Mr. Chalenski complains about the 
choice that they made. If they made three other people- 
well, the choice to be discharged, Mr. Cnalensxi, would 
disagree with that, as well. 

Now, what does Slough say, just as an 
{llustration? Slough tells us that on a couple of 
occasions, they weren't able to reach him because he 
had to go to Rochester to see an eye doctor, and he had 
to see the eye doctor. Nobody objects to his seeing 


the eye doctor. What they objected to is his not 
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telling them that this is where he was going, and not 
telling them where he could be reached. 

Now, of course, before she Grand Jury, 
the testimony was that he went to Rochester to see his 
dentist. But whether it was the dentist or wnether it 
was an eye doctor, that is not the point wnether he 
needed dental work, or whether ne needed an eye examn- 
ination. That is not the point. The point was that he 
wasn't available. He didn't tell them that he was not 
going to be available, and then relied upon their 
presumption that ne would be. 

Slough admits that he sent for a plane 
from Elmira to Binghamton, and tnat when the Singnamton 
plane got to States he had too many passnegers to fit 
into it. The plane would only hold nine, ana he nad 
ten passengers. Well, I don't suppose that any employee 
would make any great hit with his employer making a 
mistake between nine and ten passengers, which wouldn't 
be of any great consequence, ordinarily, except that 
the plane that he knew was coming over would only hold 
nine people, and not ten. I would think that an employe 
could get a little annoyed by something lixe that. I 
would think that an employer would figure tnat certainly 


his employees could count up to ten, or should be able 


to. 
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He told us these things, himself. He 


told us that he was unavailable on occasion. He told 


us that he made complaints about counter duty, and 


Counsel says to you that this is a character assasinatiog. 
If somebody is assasinating Slough's character, he is 
the guy who is doing it because he is the one who told 
us, himself, these things. 
Now, those things were the basis of the 

evaluation. These were the basis of the decision to 
let Slough go. Josepnson -- Slough, incidently, there 

nothing wrong that I heard dur ng this trial about 

radio communication. lir. Chalenski said that there 

Some talk about nis radio communication. I don't 
think that there was. I think that that applied to 
Mr. Josephson, and that was the subject of some testimon 
by Mr. Bell, and I think, also a Captain Reeve, during 
the course of his testimony, if I am not mistaken. 
Something that he did not measure up in radio communicatjon, 
which is primarily the job of the co-pilot in the course 
of a flight, and that had to be carried on with some 
dispatch, and has to be done correctly, because the 
safety of the flight, even the safety of the passengers 
depend on it. So it isn't just a matter of not liking 
tne way he parted his hair. It isn't exactly that. 


That he didn‘ get along with other pilots? Well, you 
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heard the testim ~° that Josephson was a great one to 
trade off his assignment, but when it came to repaying 
the fellow who took one of his assignments, he wasn’t 
SO quick to do that. There was a certain amount of 
resentment on the part of the co-pilots, and there was, 
apparently, a dislike on the part of some of the natal 
toward Josephson, | 
Now, Josephson had been there a long time | 
There is no doubt about that, and he had been under some | 
severe criticism over a long period of time by Ted — 
and you remember Josephson, himself, told us in part 


of his direct examination, that about a month before 


this union business was ever mentioned, that Mr. Winston 


got a hold of him and told him that Bell was complaining | 


about him, that Bell was not satisfied with his work, 
that he was on thin ice, a month before. He admits this 
And yet, Mr. Chalenski says to you that Josepnson was 
dischargec for no other reason than he spoke up at the 
union meeting. Well, now, Ladies and Gentlemen that 

is just not so, anc it is not so from Josephson's 
testimony, himself. This is not a claim made by 

Bell about him. He tells us this himself, and he tells 
us that he changed schedules of flights without 
authorization. He admits those things. Is this a 


character assasination, when he tells it himself? 
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Now, Mr. Baan, Baan testified that he 


2 was simply told that the company didn't need his services 
3 He, apparently, understood he was only there a short 
4 period of time 


©, and that there was no particular problem 
5 and apart from the first count of the indictment, Bean 


6 was never mentioned further in the indictment, itself. 


Now, Ladies and Gentlemen, were these 


8 taree men in fact, discharged for union activities? | 
9 You nave to be convincea by the evidence before you, 
10 | convinced beyond a reasonable doubt that that is SO, 
1] | and if you are not Convinced tnat that is so, if you 
12 , have remaining in your mind a doubt abou: au, 48 is can 
13 obligation to resolve that doubt in favor of the 
14 Defendants hese: tn favor of their innocence, 
15 | Now, when you consider this, and you 
16 consider it in a calm way, it seems difficult for me 
3 17 to see how you could ever be convinced that under all 
18 of the circumstances, these men, in fact, were fired 
19 | because of union activities. Weren't they fired, as 
20 | &@ matter of fact, by reason of the previous history, 
21 by reason of the economic requirement that they reduce 
22 | their fcrces? 


Wow, let's discuss these meetings, and 


I am talking now about the meetings of the Captains 


and co-pilots that took place on October the 5th, I 
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believe the date was, at the company office. Now, 
the Captains’ meeting, as I understend it, was first 
and that was followed by the co-pilots' meeting. 

Now, during the course of both of those 
meetings, Mr. Winston made Somewhat extended remarks. 
I think that perhaps he spoke for an hour or an hour 


and fifteen minutes or an hour and a half, and then 


there was followed some Short remarks by Bell at both 
of these meetings. | 

Now, the testimony of Mr. Wi: ston is that | 
the first meeting that he Spoke at, the Captains' meeting, 
which was the first in order, that he gave substantially | 
if not identically, the same talk to the captains that 
he later gave to the co-pilots and a portion of that 
talk was reading from e prepared script that ne haa in 
his possession, and fortunately for us, still has, and 
that he read to you as part of his testimony here, 
yesterday or the day before. 

Now, Bell tells us that he said the 
identical thing at both meetings, his remarks were very 
short. Now, fortunately for us, and unknown to us, 
completely unknown to us was the fact that a tape 
recording was made of one of those meetings, and that 


was the second meeting, thie co-pilots meeting, and you 


will remember that Mr. Josepnson, Mr. Williams told us, 
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that the morning of that meeting, that they went out, 
and purchased some where in Binghamton a brand new tape, 
and they were going to record th “emarks that were 
made at that co-pilots' meeting, and that Williams 

armed with nis pocket recorder, took it in under an 
overcoat or Something, and set it up in some fashion 


SO that it would record whatever was said at that 


{ 
| 


meeting, and that those remarks were recorded on brand 
new tape, that is supposed to be, but is not, the tape 
that we have in evidence in this case. 

Now, first of all, when they went out, 
and purchased this tape, when they went out or when it 


was arranged to ‘ring in this pocket recorder in this 


- 
Sureptitious fashion, what was the purpose of that? 


What really was it to do, do you Suppose? Anc when you 
tnink about that, you might trace the history of what 
happened to the tape,after it was made. It was turned 
over by Williams, after he took it out of nis machine, 
it was turned over by him to Josephson, a week later, 

or thereabouts, and it was turned over by Josephson 

to Mr. Calder, and retained by Calder down in New York 
City for a year and a half until it was finally turned 
over to the Government in conjuction with the prosecutio 
of this criminal case. 


Now, it is not the same tape, and there 
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hasn't been any contradiction of the testimony of 
Mr. Fish, who was called here last Friday, and who told 
you that that recording device of Williams’ was a -- 
I have got to find my notes on this -- a monophonic 
recorder, and that it plays a monophonic recordins on 
a@ tape. 

Now, this tape, from an examination by 
Mr. Fish, and he is connected with one of the largest 
concerns in this area of the country, he is their enginefr 


in charge of this type of thing, and examination of this} 


exhibit indicates that, number one, this is a stereo 
tape, and, number two, what is on the tape is the | 
product of a stereo recorder, which was not what William 
F 

had. 

Now, you might say, well, you are not 
arguing that wnat appears on tne tape is incorrect, 
and therefore, why the issue about it? 

Well, number one, we thought it might 
be of some significance for you to know what tne truth 
of it was, and to know that this exhibit is not what 
it is represented to be. 

And number two, and by far more important 
to us is the fact that the tape that we have here, and 


the tape that you heard is not a complete tape. 


Now, what is missing from it? What is 
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missing from it? I timed the period of time that it 


took Mr. Winston to pick up from the point where the 
tape stops and to read to us what he read at that 
meeting, to complete fully what he said, and it was 
over ten minutes. So that there is ten minutes of 
Winston's talk not on this tape. And then we have the 
early part of what Mr. Bell said that is not on the 
tape, and you know, that doesn't jell with Williams' 
testimony. Williims wanted us to understand that when 
“ar. Winston got tnrough with his remarks, ne nad a 
cnance to sneak over to where he had planted tnis 
microphone, and to switch tne recording device over to 
the other side and then, that there was a lull cetween 
Winston's remarks and Bell's remarks, and ne made the 
switch, and now Bell's remarks should be recorcec. 

Well, if he dia it the way he said he 
did it, we would have all of Bell's remarks, instead 
of only part of it. And we don't have it. So I suspect 
that he didn't do it just as he said he did. 

Now, what do we have on this tape? We 
have got extensive remarks by Winston wnere he is 
presenting his case, as he had a right to do, against 
the union. His remarks were delivered, and it is 
fortunate, that you were able to hear them so that you 


could hear tne tone of voice, the inflection, the manne 
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in which they were delivered. It was @ calm, temperate 
logical discussion of what he had to say. It was not 
demanding, it was not insisting, it was not coercive, 
it was not designed to over come Somebody's freedom of 
choice. That is the test. It was not that type of 
talk at all. You heard it. 


Now, the rest of it, was not on here 


that you neard from Mr. Winston, and it is just remark- 
able, number one, that at the point that that tape stops 
it is remarkable thet he was reading from something. It 
is remarkable that he still aad the text of what he read 
SO that we were able to supplement that. 

But not so with Bell; not so with Sell. 
So far as bell is concerned, all he can do is tell us 
from his memory what the remarks were that he mad- 
before this tape picks him up. Now, it .t nad been 
turned, as Williams tells us, with all of the authority 
tnat he could command, in advance of Bell's speech, 
all of Bell's talk would be on it, and we would have no 
problem there, 

Wow, nobody says, as the indictment charges, 
nobody says that at the co-pilots' meeting 3ell said 
in words or in substance: if the union gets in you are 


g0ing to have tougn check rides. Nobody claims he said 


tnat at that co-pilots' meeting, and what you hear of 
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So I guess that we can assume that he 
didn't say it then, at tne co-pilots' meeting. 


Now, then, we come to a consideration 


of the captains' meeting. The captains' meeting, of 


course, is the first meeting. Now, Bel? tells us that 
ne said the same thing at beth meetings, and what he 
did say was fairly inaccurate. The only tning tnat it 
was noted for was his obvious lack of enthusiam about 

a Hoffa-dominated union, and I suppose we are all 
entitled to our opinions on that subject one way or the 
otner, whatever they may be, and I am not going to 
impress you with mine. 

: But he did say that ne considered tnis 
to be a vote for hoffa, or for nim, ana ne asked for 
their support. 

But now, the important thing is the 
captains' meeting. We had in all, I think , six 
captains testify, and one of those captains, Captain 
Briggs quoted Sell as saying -- now, of course, this 
is not on the tape --, and other captains who heard 
the tape said that Bell said the same thing as they 
listened to on the taping of the co-pilots' meeting, 
but Briggs said or quotes 5ell as saying, ‘In the past 


we have overlooxed bad days on check rides. In the 
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future we will take a closer look.' 

That is the threat that they wanted to 
get in. 

Six other captains testified: Lamos. | 
Lamos quotes Bell as saying, "Flying procedures have 
been allowed to slide, They will be tightenea,' 


Well, tnat is pretty inaccurate. 


Kleitz: Kleitz quotes Bell, ‘We have had 
a good relationship. At times things were bad. There 
were Dad days but we won't have any more bad days.' 


Now, I don't think that any of us would 


want to convict a man on that. 


‘rT 


Solberg: i realize some of you nave nag] 
bac days and didn't feel up to it. If tne union gets | 
in it won't be tolerated.’ 

Captain Pusztai, Reeve and Kerrington 


said there was nothing like that said, nothing said by 


Bell about check rides. 


Now, wnen you consider this tape, tnat 
is where we are damaged. When tney elimated from the 
tape all of what Bell said because if we nad all of wha 
he said, you would know for sure that ne made no such 
threat as some of these people have said, 

Now, this situation is a little bit, a 


little bit on the order of Hummell's notebook. When 
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Hummell took the witness stand here to tell us about a 
meeting on October the 19th of 1974, which was part of - 
a flight school instruction, he told us how he tock 
motes of it in nis notebook, and that he had those notes 
and using those notes to refresh himself, he is able 
mow to tell us the conversation, and when we take a 
look at the notedDook, we find the pages that that is 
written on are collectively different from tne notebook. 

ne tells us another nc sOx he has cn the 
witness stand w’ nim, tney came out of that one, 
and when we look at *hat we find that that 4s not ta? 
Same type of paper, or even the same color of paper, 

Sut never, in submitting that to you, 
id 
if we hadn't caught it, never in Submitting that to you 
Gid they explain this, if it were in fact an innocent 
removal of some pages, and pasting in of other pages. 
If that is what it was, why didn't they 

tell us that in the first place. Are they testing 
our detective abilities to find it in tne course of 
an examination of the witness? Fortunately, we did, 
I am suspicious, frankly, of it. The same as I am 
Suspicious, frankly, of that tape, and for the same 
reasons. 


Now, let's go on a little further here. 


Remember, now, that the ballots on tnis representation 
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The material Says, as I told you, it was 
certified on Lecember 4th, or December 5th. ‘the 
election is aver with. The certification is completed. 
The Teamsters are the representative union for the 
employees of Commuter. It is all done. It is all 


completed. 


Now, then, we are concerned, or our 
attention is brought to something that happens after 


those events. First of all, the discharge of Mr. Sholl, 
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Well, now, Mr. Sholl, you will remember was discharged 
as a result of this door on the airplane business that 
13 you have heard considerable arout Guring the course of 
14 the trial. Mr. Bell had notning to do with the Gischarg 
15 of Sholl. He wasn't present when it happened. ke wasn' 
16 present when the door fell. He took no part in the 
17 determination that Sholl was to be discnarged and the 
18 | fact was that Sholl was discharged because of tnat 
19 | damage to the aircraft. , 
20 | Now, Mr. Chalenski Says, with reference 
f 
21 | to that, ‘Well, that is not going to hold water. Other 
22 : people damaged aircraft, and they weren't fired. Sholl 
23 was only fired because he was in a union.' 
n( 24 Well, I don't know now anybody, number 
25 one, Was Supposed to know about Sholl's union activities | 


I suppose that there is a difference in the attitude 
of any employee. He doesn't fire everyone who does 
@ similar thing. I suppose that it might, to some 
extent, depend upon the :zircumstances under which it 
happened and, of course, damage to an airplane is not 
a minor thing that you can erase by reversing your 
pencil, and by just scratcning Something off. The 
amount of money involved in the repair of an airplane 
is pretty substantia:, and what happens as far as Slough 
was concerned resulted in a substantial expenditure 
of money 

Lamos: Discharged December 13th. Now, 


we are talking about a two month period, remember, after 


e 


the discharge of Slough, Josepnson and Baan, we are two 


months beyond that now and Mr. Lamos, again, was dis-— 
charged for a particular reason and it involvec what 

Mr. Chalenski loves to call being required to take a 
check flight or make a check test of an airplane during 
a fifteen-minute rest veriod. Lamos wouldn't have teste 
thet plane if it happened on his day off. That fifteen 
minutes cidn't have very much to do with that. Why 
didn't he say he didn't want to do it? I have never 
been convinced that Lamos was discherged. I always 
thought that he quit, from what I heard of the testimony 


in this case. But in any event, Bell had nothing to do 


with it. Bell wasn't on the premises, and the only 
people that were there, was Winston, his wife, and 

a lady, Mrs. Persons who came in and gave her version 
of what happened. And I don't think that any of you 
could count very much as a reason why he was discharged, 
if that is what that amounted to. But certainly Bell 
had nothing to do with that transaction. 

So now we get to Williams, williams, now 

in January of 1975, and Mr. Chalenski doesn't seem to 
ike the agreement where Williams acted as the spokesman 
fcr the co-pilots back in October of 1973. Now, as a 
result of Williams' efforts in tnat regard, the company 


agreed to three stages of salary increase for co-pilots, 


with the undefstanding that within tnat three-year 


period co-pilots would qualify as captains, eitner for 
Commuter, or for some other company. If there was not 
an opening at Commuter, they would go on and do captains 
work with another aviation company. 

wow, that was sometning tnat Williams 
arranged for on benalf of tne co-pilots. Now, comes 
the time in 1974 when it is suggested that he ought to 
get his A.T.R. rating. He takes a leave of aocsence, 
originally for two or three weeks, and goes to Florida, | 
takes the course, is unable to pass it sucessfully and 


takes it over again twice or three times, and I am not 
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Sure how many times,but in any event, when the course 
is completed, he hasn't passed it. 

So that in compliance witn the rule that 
he negotiated, he would normally be on it. What does 
Mr. Chalenski say about it? He tells us that all Willian 
got was a big run around from Bell. You remember, 
Williams told us that when he came back from Florida, 
he wanted to get his A.T.R. rating that he could get 
in Rochester, and that he needed some more flying 
experience to get it. He asked Bell ir Bell would 
nelp him get it and Bell told nim he woulec. And then, 
Williams indicated that he would like to get tne same 


type of an airplane that ne had used for his training 


r 


a . ° 
in Florida. Commuter didn't have One, Dut there was a 


customer of Commuter that had one, a resident of the 
Binghamton area, and Bell went to the owner of that 
airplane to see if it could be made available to 
Williams for him to complete nis training. 

The owner, who Knew Williams, and knew 
Williams' family said, 'Well, I want Williams to come 
and talk to me about it.' And Bell went back to 
Williams ana told him tnat, and Wiliifams never vothered 
to go to see this fellow about getting the plane 
available. And Mr. Cnalenski says to you that all 


Williams got from Bell was a grand run around. Those 
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done? Go out and buy an airplane, himself, to give 


Williams the lessons that he needed? 

Wasn't it pretty clear, wasn't it pretty 
clear from the evidence here tnat Williams was a 
candidate for dismissal under all of the circumstances 
here, union activity or no? Just a normal course of 
events, I think that you would have to agree with me. 

Now, so far as Larimore and Hummell 
are concerned, their discharges in February of 1975, 
taree months now after the representation is competed, 
the votes have been counted and the Teamsters are in, 
ana these three pilots and these men are discharged 
because tney ham cutting back on the staff, and sell 
nad nothing to do with that determination, other tnan 
to review with Winston the possidle people wno could 
be discharged. 

Mr. Winston nas told you frankly ana 
nonestly that that was his determination and tnat when 
Bell called him in, tnat 3ell was following his 
instructions. 

Now, Ladies and Gentlemen, what you are 
Deing asked to say is this: that the company cannot 
reduce, cannot cut back on their employees no matter 


wnat economic set backs they have nad, no matter what 
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contracts they have lost, they cannot discharge employees 


Simply because there is a union involved. That is 


wnat they are asking you to Say by your verdict here, 


and to say that would be against all dogic, all reason, 


and it would be against all common sense, 

Now, they are not Only asxing you to 
Say tnat by your verdict, they are asking you to Say 
in addition to tn v, tnat these Defendants are guilty 
of a crime, and I Say to you: it would not be just or 
rignt for you to convict these Defendants in this case, 

Now, let's consider Bell, Ted sell for 
@ minute. He is a man forty-two years of age, married, 
two teenagers at home and he has been working for 
Broome County Aviation Since 1959, a total of seventeen 
years. He started as a flight instructor, a charter 
pilot in 1962 and was made co-pilot. 

Bell is proud, certainly, of his contri- 


bution to the success of this company. ke nas worked 


long and nard. he flies every day. He nas got sometnigs 


like sixteen thousand flying hours to nis credit. He 
is working for a salary, he has no financial interest 
in this company, never had a financial interest in it. 
He is working as an employee, the same as these other 
people are working, but he, by virtue of his position, 


is closer to the management than they are, But 


| 
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essentially there is no other difference between Bell 
and them. He flies with them in good days, and bad days 
and other kinds of days. He is a line pilot, flying 
every day in the week. So I ask you people to take a 
good, long, hard look at the evidence. Be sure that 

you are satisfied beyond a reasonable doubt that he is 
guilty, before you say so by your verdict. 


Thank you for your attention. 


THE COURT: We will take our luncheon 


recess, and we will continue on our cnosen schedule 
here of half an hour. 

(Whereupon, the Jury was excused.) 

TEE CLERK: Court stands in recess for 
one half hour! 

(Whereupon, the proceedings were recessed 
at 1:10 p.m. until 1:40 p.m., at which time the 


following took place before the Court and the Jury.) 
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AFTERNOON SESSION 

THE COURT: Good afternoon. Mr. Richards 

MR. RICHARDS: May it please the Court, 
and also, I would like to repeat what Mr. Shanahan said 
to you: it nas been a long and difficult trial, and 
you have been very attentive anda I realize the fact that 
it is complicated, and I would lixe to thank you, both 
on behalf of myself and my client. 

Also, in tne course of discussing tne 
evidence with you, I will refer to certain testimony 
tnat has been given by the witnesses. I may have gctten| 
it confused in my notes, or my recollection, and it may 


be mistaken. I would ask you to rely upon your own 


3 
recollection and not in any way try to omit evidence 


or distort it in any way whatsoever. 

I won't go into the principles of law, 
which the Court will give you. 

Mr. Shanahan toucned upon tnem. I would 
like to keep tnese principles in mind, during tne time 
that I am talking witn you. 

I would also like to tell you that 
neither Mr. Shanahan nor myself have anotner> opportunity 
to respond to any comments by Mr. Chalenski, and I 
would ask that you keep our arguments in mind at tne 


time that he closes out his final remarks to you. 
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I think it very important, concerning 


the indictment to give you its historical backdrop. 


’ 


You heard Mr. Winston discuss the growth of his company, 


because we are not dealing with an Eastern Airline or 

an American Airline, with hostesses and counter personne} 
and things like that. As Mr. Winston indicated: back 
in 1964, there were only two or three pilots operating 
@ charter service, and that throughout the years the 
business had developed, until, at this point, ne is 
operating scheduled runs with a Commuter Airline, still 
maintaining a cnarter service as well. 

So you can see that it is the type of 
business that has grown throughout the years, and I 
think it must be quite apparent to you, as it was to me, 
that the growth of this business is solely resting upon 
the ability of Mr. Winston. 

When we reached the yeer 1974, whicn is 
the critical year in this indictment, we find that 
Commuter, at this time, was employing something in the 
area of some twenty-five employees. 

It was in late 1973, that Winston pur- 
chased his third and fourth Metro aircraft. You heard 
him say that these aircraft were costing him in the 
neighbornood of something like three-quarters of a 


million dollars, in addition to the other money necessa 
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to tool up the aircraft. 

He completed his negotiations and 
anticipated and expected delivery of tnese aircraft 
in July or August of 1974. And as he explains to you, 
it is not simply buying an airplane and having it 
delivered, and then proceed to fly it, but <t is necessaf#y 
to train staff ana personnel, pilots to handle that 
aircraft, and he told you, further, that in the Spring 
of 1974, sometime around April or perhaps earlier, ne 
2@gan to train pilots and co-pilots to staff these 
Metro aircraft, and that this training program and 
hiring policy on the pert of the company continued up 
until the first part of September, 1974. 

y He indicated why he bought those Hetro 
aircraft. It was his intention to take one Metro 
aircraft, and convert it into an executive style 
aircraft to service nis charter business, to service 
I.5.M., to service public loan, to service the con- 
struction companies who were doing charter business 
with Commuter. 

The other Metro he was intending to 
expand his routes, and as I indicated to you, the 
expanding of a route really meant ne would nave to 
experiment with the route, and after a while it would 


take hold, and finally it would become a money-making 
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proposition. 

After these aircrafts were delivered 
in the late summer of 1974, the economy continued to 
Sag. It did not look good, and as a business judgement 
on his part, he decided at this point that he no longer 
couia implement those policies that ne nad previously 
considered, 

He learned at about this time, that 
I.5.¢. was going to go pure jet. He did not own a pure 
jet, and as a consequence, there would be a cut off in 
that line of business. He further learned that Public 
Loan was going to share an aircraft with a firm in 
Scranton, Pennsylvania, and to him that meant more loss 
of business, ‘ 

Also, the construction business was 
off, as most of us know, and tnat these firms were not 
utilizing the charter business. All of these factors, 
Ladies and Gentlemen, were going tnrougn tne mind of 
Jerry Winston at the time that he decided to cut back 
on his operation. 

Now, Mr. Chalenski would apparently 
Substitute his own judgement for that of Winston. He 
is suggesting to you that these were not factors in 


cutting back on the operation of Commuter. He is 


Suggesting to you that this was wrong judgement on the 


part of Mr. Winston, that indeed, these facts did not 
exist, but I submit to you; have you seen any evidence 
to the contrary? Has anyone refuted to you that the 
I.B.M. contract was lost? Has anyone demonstrated to 
you that the Public Loan contract was lost, or that the 
construction business, the charter business wr’ ch was 
oeing used, had cut back? 

Certainly no one can argue the state of 
tne economy at that time, ana furthermore, there is 
a reference to these financial statements which were 
Suomitteu at the request of the Court. They were 
certified financial statements to demonstrate the 
economic position of Commuter throughout these three 
critical eennes 1973, 1974, and 1975. 

And what do tnese financial statements 
show? Operating income before taxes, the year 1973, 
$236,000.00. 


Then operating income, before taxes, 


the year 1574, $318,000.00. 1975, $195, 690.00. 


In effect, tne operating income of this 
corporation was reduced by almost two-tnirds in 1975, 
because of the fali off in the business in 1974. 

Now, I don't tnink, in tnis indictment, 
in fact, I do not believe in this indictment tnat 


Mr. Calder or the Teamsters should be substituting 
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their judgement for the Judgement of Mr. Winston as to 


whether or not he should cut back on his operation, 


This is Strictly a business decision, and I would hope 


in your deliberations that the Defendants in this case 
will not be put on trial for business decisions con- 
cerning Commuter Airlines. 

Now, Winston indicated that Dy September 
20th, 1974 he had to make a decision, this decision to 
cut back and which, as a matter of course, would mean 
@ reduction in his Staffing, pilot staffing for the 
aircraft. 

Now, September 20tn. What is so magic 
adout that date? As he explained to you, tnis is the 
Gate, the seeiteee for the official Airline Guide. 

This is the manual in which all airline commuters, 
certified airlines together c.uld use the various routes 
that they have throughout the country. If he fails to 
make that deadline, he will not have a listing in that 
manual. 

So, 88 a consequence, on September 20th, 
1974, he had made up nis mind that there would be a 
cut back in nis operation. Wow, contrary to what was 
Suggested €arlier this morning, the decision on 
September 20th,was not an identification of those co- 


pilots who would be reduced, but rather it was a decisio 
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that the business would be cut back. He realized he 
had to effectively grourd his Metro in the fact that 
he would not be utilizing those two Metros in the same 


Manner as he previously had. 


he then indicated tnat ne had a session 
witn Bell at the end of September to evaluate tne variou 
pilots and co-pilots to determine which co-pilots would , 
be discharged. 

Now 


, it was his intent, as he testified, 


to reduce his number of co-pilots down to the number of | 
seven. As he indicated, he wasn't, at tne moment, 
except for perhaps 5Saan, whom he decided, because of 
tne training, woulda be discnarged, but ne was primarily 
concerned wita reducing tne number of co-pilots. 

What Kinda of session did we nave at this 
point? This was not a session whereby they indicated, 
‘Well, cecause Slougn, for example, was not available 
on a particular date, that he snould be discharged, 
or because Josephson, failed to or refused to make a 
flight with Solberg, that ne snould be discnarged; this 
was not that type of session. This was literally an 
evaluation session. We have so many co-pilots and we 
must reduce the number down to seven. And now, let's 
evaluate the proficiency and the quality of these 


co-pilots to determine which ones will go, and this was 
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tne type of session which he had with Bell at that 

moment, and it was decided, at this time, and decided 
long before, or a few days before this October 2nd or 
October 3rd meeting of the Teamsters, that Slougn, and 


Josephson, co-pilots, would be discharged, and Baan, 


D€cause of the limited time he had been with the 


company, he, too, would be discharged, 

Now, that decision, Ladies and Gentlemei., 
was made at the end of September, some two or three days 
prior to the time that the Teamsters ever met. Two or 
three days before it became common . .0wledge that the 
Teamsters were even on the scene, 

Once that decision was made, then it was 
just a eusshion of implementing. The only reason vhe 
indictment is here today is because, and unfortunately 
for tne Defendants, the Teamsters decided to have an 
organizational meeting the second or third of October, 
and it was because of that meeting that tne Gove nnent 
is suggesting to you tnat these three men, Slough, 
Josephson and Baan, were discharged, and I submit ¢o 
you that the facts do not sustain this contention. 

Mr. Shanahan has touched on it, and I 
would just like to reiterate these points because I 
think that they are critical, and I th‘ 1k that they 


are very important. 
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hours before Slough was identified as an organizer, 


Number one, as I gather from their 


arguments, they are saying: Look, these three fellows 


were at the meeting the night before. They had varying 


roles of activity at this meeting. Slough, apparently 


had arranged the meeting, and Josephson, if I recall, 


he indicated that he had no contact previously, but he 


met Calder the first time, ana apparently he had a 


conversation with Calder that nignt. 
5aan apparently asked several questions 

during the course of the meeting. NOW, they are saying 

because of the extent of this activity, they were 

discharged. Well, there are several things wrong with 
this and the most important one, of course, is that 

for Bell to implement the decision, to discharge these 

pilots, it was absolutely necessary, as he testified 

and you heard no proof to the contrary, to set up those 


flight schedules by five p.m. on October 2, 1974, some 


three hours before the meeting commenced, some three 


and some three hours before Josephson was seen allegedly 
talxing with Mr. Calder, and some three nours before 
Baan was asking some questions un the floor of this 
session. 

Now, I submit so you that when this 


decision was made, management had no knowledge as to 
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the extent of activity on the part of these three pilots 
But then, to build their foundation 
Somehow, and we believe that for the Government to 
Sustain their case, there are three basic points that 
they must show: one is that the particular em loyee 
was discharged, was involved in union activity; two, 
that the Defendants knew they were involved in unicen 
activity; and three, because of their activity, they 
were discharged. 

I submit to you that as far as knowledge 
of the Defendants of the union activity of tnese tnree 
pilots, tnere is absolutely none. A real effort is made 
on the part of the Government to say: well, we know 
now you learned about these three men, tnere was John 
Herrington there. Of course, he wasn't invited, but 

he came to the meeting anyway, and John Herrington 
heard these three names mentioned. John Herrington also 
heard Baan ask questions, and saw Josephson standing wit 
Calder at the door and talking. Undoubtedly if John 
Herrington was there, he saw many pilots talking with 
Calder that night. But for some reason just Baan and 
Slough were going to be singled out. 

Herrington, of course, denies it. He 
denies that he reported back to the management that 


these are the three most active, allegediy. The 
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Government, realizing the weakness of their position, 


realizing that they are trying to pile one inference 


upon ano.ner to connect the Defendants with the discharg 


of tnese tnree pilots, go on and Say, ‘Weil, all right, 


mot only that, out we have got the Josephson matter. 


Josepnson claims that he was on a flignt, in tae morning 


witn Herrington, and he continued to talk about the 


meeting last nignt.' Well, I echo the words of A 


Chalenski: what is the point of ecnoing the words of 


last night if Herrington was there, and he knew what 


happened last nignt, and there is no point in it. 


But even furthermore, the flignt 


schedule, Ladies and Gentlemen, indicates that Josephson 


Was not on a flight with Herrington. You will be able 


to take tnis into the Jury room with you as Defendant's 


exnibit £, ana you will notice here, Octover 3, 1974 


Floto, Ira, and the Ira being Ira Josephson in the 


morning of October 3. 


So there is no way that Josepnson could 


have been talking with Herrington that morning. 


Apparently the Government realized the difficulty of 


that ergument, and went on furtner and said: well, 


all rignt, maybe that isn't the case, but at least as 


far as Slough and Josephson, there was a letter written 


September 24th, and Slough had a conversation again 
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with Herrington, and lied to Herrington and indicated 
the four pilots were responsible for authoring that 
letter, which of course wasn't the truth. 

Allegedly this was supposed to have been 
reported back to Bell. Now, Mr. Chalenski in his argumegt 
this morning stated some facts which are not -=- which 
are not in my recollection, and that is that this was 
@ little trap set up for Herrington, or for the Defen- : 
Gants, I might say, and when Slough came in for his 
termination conferensre with Bell, Bell said to Slough, 
or identified the four men who authored that letter. 
Ladies and Gentlemen, that was not my recollection of 
what Bell said. My recollection was that 5ell said 
that he didn't know anything about the letter, and 
except that it was distributed, and had no knowledge 
of the autnor of this letter. 

That is the only evidence bearing upon 
Knowledge by the Defendants of the alleged union activit 
of these three pilots. I might add furtner that I will 


not support or buy Mr. Calder's argument that anyone 


who attends a meeting was an organizer, in his view. 


I submit and believe that the Court will charge you 


that there must be a showing of actual union activity 
on the part of these pilots who are discharged. 


THE COURT: I will not so charge. 
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MR. RICHARDS: Now, in the course of the 
evaluation session, there are several factors considered 
as to why Slough should be terminated. Winston indicate 
probation, and I will touch upon those points wnich are 
which haven't been mentioned by Mr. Shanahan. 

Number one, the company had a prooationa 
policy. There has been testimony to the effect tnat 
the probationary policy is for the extent of one year. 
Slough was hired some time in liay of 1974. he was, 
numoer one, a probationary pilot. Secondly, Winsten 
considered tne non-availability. ke also consicered 
the counter duties, tne carelessness of it. 

Each one of these factors, the poor 
judgement, the ‘tenth passenger incident witn Ted 5ell, 
each one of these factors are not Suggesting in and of 
itself as necessarily going to mean a discharge of a 
pilot. I think that you must take into account that 
there was a decision made to discharge, or to reduce 
the staffing, and they were merely evaluating or con- 
Sidering tne various aspects of the pilots, anc tne 
qualifications, and which ones shoulda go, anc which ones 
snould stay. 

In Josephson's case, ne actually nad 
avery bright prospect for the company. Mr. Winston 


indicated that when he was first hired that he saw him 
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aS @ potential management person, he was bright, 
intelligent, and he had the necessary education. 

Sut things started g0ing sour for Josephson. We had 
incidents of changing the duty roster; we had incidents 
of the Canada Air pilots, which Mr. Chalenski makes 
light of. As a matter of fact, when you consider tie 
importance of this, this is an ac+.al manual used by 
tne pilot at the time that he was using airports in 
Canada and that manual must be kept up to date tc 
consider changes made at the airport, tne runways, and 
extensions and thet sort of tnine. 

Josephson, from his own lips, admitted 
that he was behind in regard to keeping up tnat manual. 
Josepnson, tren: mae own lips, admitted tnat things were 
going sour on him. He indicated, a month before nis 
discharge, that Winston haa spoken to him, had indicated 
to him he was on thin ice. 

And finally, she incident, in my mind, 
which is probably the most important is what I would 
consider the Solberg incident. wow, this is one of the 


Government's witnesses, and as Mr. Chalenski said, 


he had verything to lose, and nothing to gain, but you 


heard him testify that Josephson wes a co-pilot, with 
nim on a flight to Newark, and tnat tnere were taunder- 


Storms and showers, and conditions which are not 
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unusual for the pilots of Commuter Airlines. Also that 
when they were on the ground and Solberg made a decision 
&@S a captain of that Ship, to take off, Josephson refusec 

Now, Ladies and Gentlemen, in this type 
Of operation, that becomes very critical, and I am sure 
that that played an important role in the ming of Winstog 
wnen he considered aischarging Josepnson, 

Finally, in the Baen case, this is a 
man who was with him for only two or three weexs, 
his training, he obviously was Orought in and it was 
testified to, he was trained to manage one of tne Metro 
aircraft. They decided to effectively ground tne Metro 
aircraft, and there was no need for the number of pilots 
that they hac seated. So aS a consequence, 5aan 
was oveing discharged at that point. 

Now, except for the few questions tnat 
Baan may have asked at that session, tnere doesn't seem 
to be any further testimony or suggestion that ne was 
involved in any way wth tne Teamsters' activity. 

Ther. on October 3, tecause, as lir. 
winston testified, because of that Septemoer 24tn 


letter that was put in all of tne mailboxes of tne 


pilots, he decided to hold a meeting of the captains 


and co-pilots. Now, we are fortunate to have a tape 


of that meeting because we do know, at least what is 
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on the tape, what was said at that meeting. 


I want, at this point to have you remembe?#, 


as indicated to you by Mr. Shanahan, that the employer 


hé. a right to persuade, and to advance his position 

in this election, and when you review what was said at 
this meeting, when ycu review the statement which Mr. 
Winston made at that meeting, xeep in mind it was one 
party to a two-party election, persuading or advocating 
his position. 

Now, as I heard the tape, anc as I read 
tne transcript, it appeared to me to be a reasonaole 
presentation, and it appeared to me that here was a man 
proud of his business, who nad built it up from notning, | 
and who was onbecwens about the future, and wno spent 
some time working with banks about money to buy aircraft 
and who is always looking for new aircraft to expand, 
and he was proud of it. He was also proud of tne 
benefits offered by his company, and ne dwelled upon 
tnat to a considerable degree in his statement to tne 
pilots, 

Let me just refer to several things 
wnich Mr. Winston said at this session. ‘As we grew, 
they grew. We gave them these raises because we can 
afford it. It is not because we are forced to do this. 


Now, some of you nave been around long enough to know 
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that even when there is inflation, that we voluntarily 
treated the co-pilots and the captains alike. Office 
girls, everybody in giving you two inflationary raises. 
Tnat is, raises to off set tne inflation. Wow, we hope 
to continue to do this as this crazy economy continues. 
But you Know, we are pressured too. Don't think that 
it is just the union. Tne oil companies have gone up 
more than one hundred percent on their price. We 
ordered glychol here for our de-icing, and that's gone 
up over one hundred percent over last year. ctEverytning 
we touch is that way. We can't become untalanced wita 
our economics.' 

Now, does that sound lixe a tireat, or 
does tnat aie lixe persuasion? Thnat sounds lixe 
someone advocating their position, and let there be no 
question in your mind, I am sure tnat “r. Winston, and 
he told you from tne stand, that ne was against the 
union, and no one raises any question acout tnat whatso- 
ever. But he had the right to state his position at 
that meeting. He had the right to describe tne growtn 
of the business, the problems that he had, ana wnere 
he thought that the business was going. 

Now, unfortunately, the tape does not 
help us as to the balance of Hr. Winston's statements, 


but we are fortunate enough to have the statement which 
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&ll witnesses agree was right at the time of the 
meeting. The Statement, and I would like to read you 
only part of that, ‘why shouldn't you join a union end 
pay your money in dues, and possible assessments, 
initiation fees and fines? Union or no union, this 
company has and will always pay competitive and fair 
wages and benefits,' 

is that a threat? Does that, in any way, 
interfere with or influence or coerce these pilots in 


tne designation of their representative? 


Or what about this Statement: ‘Tne union} 


agent probably id you that with a union, you will 
get everything you now have, plus more. Is this true? 
If the union fe beatae adil in gaining control over you, 
the company would not suddenly change its way of doing 
business. We are trying to be fair in ti. past, and we 
will continue to be fair in the future,’ 

And finally, and you will have tne 
Opportunity to review the entire Statement and I nave 
only selected a few of them, 'Do you have to attend 
union meetings? Answer: You don't have to €0 to 
union meetings if you don't want to but you May find 
the union making decisions for you in your absence which 
may not necessarily be in your best interest.' 


Now, is that trying to dissuade these 
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Pilots from attending union meetings, from trying to 


find out what is going on? From eval 


of the company, with the Position of the union? Or 


is that trying to be helpful to employees over which 


he had concern? 


Unfortunately, there was an earlier 


meeting, and we don't have a tape, 


exception, the witnesses indicated that what was Said, 


at the captains: meeting was Substantially the same 


&@S what was said at the CO=-pilots'! meeting. 


And is it Unreasonable to assume, 


afterall, both or these meetings were Scheduled, that 


what was said at the co-pilots' meeting was B0ing to be 


, 
generally the same thing said at the captains’ meeting, 


Now, if my recollection serves me, Lamos 
Said that the Captains’ meeting was almost identical 


with the Co-pilots' meeting. Reeve, Rerrington both 


Said the same thing and, of course, both Beli ana 


Winston indicated that what they said at the captains' 


meeting was the same thing as at the CO-pilots' meetings, 


And also Briggs, and neither one of the Government 
witnesses indicated that wnat was said at the Captains’ 


meeting was the same as what he had heard on the tape 


or statement of the co-pilots' meeting. It is, frankly, 


unfortunate that we don't have a tape of that meeting 
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so that once and for all we would know, dut in my 
Opinion, and I think that the evidence was very 
convincing, and it is very reasonable to assume that 

the comments made at the captains’ meeting was substan- 
tially the same as those that were made at the co-pilots/] 
meeting. 


There was only one other meeting which 


the Government introduced any evidence of alleged violation 


of this statute, and that was the meeting of October 
19th. Now, the Government earlier had introduced an 
Exhibit indicating a notice of a meeting of lhovember 
2nd, 1974. There was, of course, no evidence, or 
testimony regarding this meeting, and I am presuming 
that there is ho indication that anything wrong was 
said at that meeting. 

In any event, Winston told you at the 
October 19th meeting that he first started discussing 
the Reader's Digest article. He indicated to you that 
this article had been given to him by Solberg, who was 
one of the witnesses who testified nere. And Solberg 
indicated this to be the case, that he voluntarily 
brought in a Reader's Digest article to Mr. Winston 
naving to do with the Teamsters and the pension plan, 
and brought it to his attention. Winston indicated 


that at that October 19th meeting, he proceeded to read 
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this article. 

He then went on, and again, as he did 
in both other meetings, told the virtues or the benefits 
of tne company. He talked about hank Excell, he talked 
about his retirement, which was anticipated at the first 
of the year, he talked adout-the death of a Burt 
Melstrom, one of the employees of the company, and how 
fhe company paid the benefits. Finally he got to the 
heart of nis talk and namely the Golden West contract, 
and there we must refer back to the notes , and if you 
recall, that when we got to the Golden West contract, 


in his notes, there was the figure of $18,000,000.00. 


And if you recall , Winston indicated, and, I believe, 
é 


I believe tnat there were other witnesses indicated 

this to be the case, particularly Hummell, and it was 
tnat Winston described that five companies on the west 
coast had merged, and subsequently they were organized 
by tne Teamsters, and because of the contract, which 
this merged company entered into, and he testified that 
he had a copy of that contract, that the company lost 
$18,000,000.00 , and Winston indicated ‘nr no way would 
he sign a contract like that. Indeed, if he ever .ad 

to sign a contract like that, he would pull in hts horns 
he would cut tne less productive routes, he would retire 
padlock the doors, and tnere is no question about that. 
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But all of this, Ladies anc Gentlemen, 


and was concerned with the fact that he was 


forced to or had to sign a contract similar to that one 


‘ 1 


of Golden West. 


This was only one witness and that wac Hummell, who 
attempted to say: no, Winston didn't relate it to the 


contract, but rather Winston said, ‘If tne union was 


voted in', 


inconsistent because, if ycu recall, ne quoted winston 


o$ saying that this contract was an economic -- this 


Now, we 620 some confirmation -f this. 


he would do these things. 


But Hummell, in his own testimony was 


contract of Golden West was an economic disaster. And 


before he, 


° i 
meaning Winsten, would sign it,.ne would 


clese down the company. 


Now, this is the testimony of Hummeill. 


Th:s is not the testimony of Winston, who incidently 


did, or in his testimony, confirmed that this is what 


he said. 


testimony 


And I submit to you that ¢espite wnat Hummelljs 


was, concerning tre union voted in, tnat ne 


was inconsistent, and that he knew tnis contract was 


being considered by Winston, and he knew that the so- 


called options were related to tne signing of the 


contract. 


Now, if you recall it was Kummeii 
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notebook tnat provided the key, allegedly to the ee 
Government's case, and if you notice further it was that |] 
notebook that had to be doctored, and that there were 

sheets torn out, and Hummell was unable to say what was 

written on those sheets, and only when he was pushed 

into a corner did he admit that he could not tell where 

tnose sheets of paper had come from, from what notebook, 

All of which, in my Judgement, was highly suspicious. \ 
If he wanted to level with you, the Jury, why didn't he 
Simply say the notebook to which he referred had pages 
attached to it whicn were notes taken at the time of this 
meeting, and there wuuld have been notning further said 
regarding that. 

, 

In adaition to that, Hummell indicated 
that he wrote down only what he considered to h- Liiport ‘ 
And I would suggest, at this point, in the campaign, 
upon briefing by Calder and Company, he knew what was 
important, and he would have those notes reflect what 
he thought would eventually get Winston in trouble. 

Now, Hummell further indicated that there 
were two other pilots that he remember who were at -- 
three other pilots who were at that meeting. There was 
Ton, and you didn't hear Ton te tify as to what was 
being said at that meeting. . There was MacDougald, and 


you heard him testify that it all related to that 
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Golden West contract, the so-called options, and finally 
there was Larimore, which Hummell identified as being 


at tnat October 19th meeting, nor did we hear any 


4 testimony from Larimore that Winston said these things 
5 at that meeting. 
6 Anc I submit,Ladies and Gentlemen, as 


far as that October 19th meeting goes, that it was again 


g the company giving its position in this election. The 
g company trying to sell tne pilots to vote for tnem and 
10 not vote for tne union. 
1 We now move to the question of the 
12 ballot, and it is the Government's case, in the first 
RG 13 count of the indictment, tnat there were certain threats 
14 of reprisal on the part of the Defendants, one of which 
15 was what they described as tne solicitation of the 
16 callots by Winston. My notes reveal tnat there were 
17 some thirteen pilots who testified regarding this sell 
18 incident. I noticed that Herrington, Fusztai, MacDougald, 
19 Reeve, Lamos, Kummell and Larimore, all testified that 
2 Winston did not ask for their ballot. Lamos indicated 
21 that when he came in he said, 'This is a personel matter 
22 and only my business,' and notning further was said. 
o | 23 Mr. Winston did not ask for his ballot. 
ed Lamos came in and gave his opinion, and his privacy was 
‘ % respected, and that was the end of the conversation. 
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Nor did Lamos in any way disagree or Say that Winston 
attempted , from that point on. to persuade him to give 
over or turn over his ballot. 

Larimore: He Said, when he came in, 
‘Look, I have gotten my ballot and I mailed my ballot 
in,’ 

What did lir. Winston Say to him? 'I 
won't ask you how you voted,’ and that was the close of 
that conversation. 

Now, again, as pointed cut to you in the 
manner in which the ballots were made out, it is the 
position that we take in this law Suit that wr. Winston 
did have the right to discuss with these pilots, to talk 

s 
with them concerning their ballots. They dic not have 
a right to violate the statute by interferring or 
influencing or coercing them in the designation of their 
representative. 

Now, I think that tnis ballot bit really 
falls, it seems to me, in a setting, and I will explain 
to you what I mean by that: you will recall that after 
the election, when the ballots were counted on November 
25th, that the Teamsters had received sixteen bailots: 
that there were four ballots that were not cast; and 
that there was one ballot for the company. 


Now, Winston knew this because ne was 
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present at that time. Now, thereafter, after November 
25th, and for the week later, several pilots came in 
to tell Winston that they had not voted for the union. 


Now, remember, Winston did not ask these pilots to come 
in: they came in voluntarily. Now, when the first, 
second, third or fourth pilot had come in with the ballot, 
and indicated that tney had not cast it for the union, 
that would be consistent with the election, and there 
would be no problem, nor would it put Winston on notice. 
But when the fifth pilot came in, that 
woula indicate to him that more tnan four pilots nad not 
Submitted their ballot, and it was at this point, as 
he so testified, that he contacted his Washington Lawyers 
concerning this turn of events. And it was at this point 
that he proceeded to follow their suggestion as to what 
steps he should take, and as he indicated to you, he 


was requestec to collect these duplicate ball’%s, and 


to file them with his attorneys for purposes of being 


sent to the National Mediation Board. 


Now, this correspondence, this affidavit 


is all in evidence, it is all part of the Government's 


case, and you will have the opportunity to look at it. 


But this was not actior on his part to 


in any way interfere, influence or coerze these employees 


in selecting a representative. He was actually on notic 
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( that there was and/or ne thought he was on notice that 
2 | there was in irregularity in the election, and he was 
3 | bringing it to the attention of his attorneys. 
4 | Now, it was the same -- well, the pilots 
5 | came in after the election to ¢’.> over their ballots 
6 | to Winston, and they were Ton, Pusztai, that is what my 


is notes snow, and Herrington, Excell, Solberg, Kleitz 


8 | and Floto. 

. Now, of these three pilots, Ton, Solberg 
10 | and «leitz, were the only ones that indicated, from 

1] their testimony thatWinston solicited and forced them 

12 to give over their ballots. 

13 Now, I submit the so-called set up to 

14 which I Seneca happened at a union meeting, defore 

15 this time, in late October or early November, when it 

16 was first learned that some of the pilots, who were 

17 loyal to the company, who wanted to indicate to the 

18 company that they supported the company, had very 

19 willingly gone over and gone into Mr. Winston and turned 
20 over their ballots. 

21 When Calder and Company realized this, 

22 there was discussion that pilots should very willingly 
23 go in and give Winston their ballots. He had nothing 

24 to lose by this strategy. For example, he knew their 4 
2s requests for duplicate ballots could be obtained later 
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on, and that the ballot could be cast for the union 
in any event. 

And they knew, further, or they felt that| 
in the event this conversation between Winston and the 
pilcts concerning the ballot could eventually get 


Winston into trouble with the National Mediation Board. 


So I suggest to you that it was discussed | 


in the union meetings that Winston should be set up, 
and that these pilots snould voluntarily go in and give 
over their ballots to Winston. 

Now, there is some indication of that from 
the record. Government's Exhibit eleven consists of 
all of the requests for duplicate ballots. These 
requests are all dated between November 3rd and November 
7th, 1974. 

Now, this campaign, tris election was 
going on since about the first of, or the second week 
of October and yet, all of these requests for bdaliots 
were signed on or about the same time. 

Now, furthermore, the Government 
have you believe that this election is strictly a 
one-way street, that the union had the right to encouraged 
support for its position, had the rignt to have the 
pilots sign authorization cards, had the right to 


distribute requests for ballots, nad the right to have 
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the pilots sign their authorization cards in the presence 
of each other. We have heard testimony of MacDougald 
as to the pressure that he Was put under by the other 
Pilots, and he cannot Show that much interest or support 
for the union, But by the same token the employer was 


under a 'hands-orfr' policy. The employer had no right 


to advocate its position. The employer snould stay out 


of it completely. 

This employer could not get across its 
views, or its position to these employees. 

It is sort of like a boxing match, with 
one fighter with his arms tied behind his oack. 

Now, it is my Opinion that the statute 
never contemplated this, Now, after December 1, 1974, 
there were several @ischargses of employees, and it is 
ther Government's contention that these men were fired 
because of their union activity, and I would lixe to 
consider each one of these. 

I would say, further, that tne evicence 
must demonstrate that: one, the employee was involved 
in union activity. Two, that the Defendant knew he was 
involved in union activity and three, he was Gischarged 
because of that activity. 

Now, the first one that comes up 
chronologically, I believe, was Sholl. This was the 
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s0-called Metro door ircident. 


Now, was he active in the union? I have 


heard no testimony as to the extent of activit- of Sholl 


in this union. I did hear some testimony that he was 
seen by kerrington to be talking to Calder at one point 
in some meeting. But apart from tnat, I heard no others. 
I don't tnink it unlikely to conclude at the numerous 
meetings being held, at tne meetings tnat Calder was 
seen speaxing to the pilots, but did tne Defendants know 
of tnis, if you wish to descride it, tnis union activity? 

have seen no evidence whatsoever, epart fro: the fact, 
of course, that Herrington saw him talking with him, thet 
the Defendants knew he was in any way involved in the 

¢ 

union activity. 

He was discharged, according to ™r. Winstq 
for the reasons which he more than adequately sets forth 
in Defendant's Exhibit ©. You will have an opportunity 
to take this into the Jury room with you, and I would 
ask you to read this exhibit very closely. I won't 
take time now tc read it except to refer to tne three 
reasons that he stated in this report as to why Snoll 
was discharged. 

One, he was negligent in door opening 
procedures which resulted in the door free-falling, and 


severely damaged the door frame as to this aircraft. 
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Two, exercised his Guties as co-pilot 
in a dangerous manner when he did not report to Mr. 
Warner, or to Mr. Maize that the door had free fallen, 

Three, he was incompetent not to realize 
the Possibility of a severe and dangerous Gamage to the 
aircraft after such @ forceful and violent impact created 
by the falling of the door. 

NOw, all of the Pilots testified that 
tneir ground school training for the “ietro requires co- 
pilots, when tney are Opening this door, to Keep their 
hands on the Euard cnain, They did this in order that 


they could monitor the way that tie coor went down. 


In the event that the snubdber system failed, the door, 
° 


by holding the chain, it would prevent tne door from 
free-falling. The cestimony is consistent about this. 

Sholl indicates that he did have his hand 
on the chain, but after the door opened fr 1 ten to 
twelve inches, that he realized the snubber System had 
failed, and he let go of the chain to prevent being 
propelled out of the door. 

Well, I submit, Ladies and Gentlemen, 
that that isn't what Art Warner, certifie mecnanic 
for this aircraft, indicated could ever happen and for 
the following reasons. One, if you recall Warner 


indicaved that the door had to open some thirty-six incnds 
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before the snubber engaged,~which means that there is no 
way that you can tell if the Snubber is going to work 
before it is opened to that extent. 

Two, that no way in which a person 
holding that chain could, in any event, be propelled 
out of the door. 

Now, what concerned Winston even more in 
this regard was that there was no communication that 
the door was -- had free-fallen. Kleitz indicated that 
it dic. But as a matter of fact, Warner said that he 
Gidn't get the call from the airplane radio, but rather | 
s0t it from the telephone, a field telephone, and that : 
when he took the callthere was no mention of that door 
having free-falien. When ne sent the mechanic,Fred 
Maize, over to fix that door, he sent him over wita 
another door -- a snubber handle to replace it, and he 
had ne knowledge of that door having free fallen. 
It was only when he was over there that Maize learned 
that the door had free fallen. 

Winston became concerned because he knew 
that this door was part of the structure of the Netro. 
He knew that if this door twisted, were ever atie to 


be closed, that the aircraft, itself, would not be 


air worthy, and had Fred Maiz ‘een able to close the 


door of that Metro, then that Metro could have gone 
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up in the air, and it would not have been air worthy. 

Now, the Government does not place any 
Significance in this incident. Apparently they don't 
feel that Winston should be responsi.je for the air 
worthiness of the aircraft. They don't feel that winstonz 
Should impress upon his pilots, the importance of 
icentifying damage to the aircraft in order to prevent 
an aircraft which is Gamaced, to be in the air with 
passengers. 

In any event, the Government case, will 
Show tnat it isn't really that important because, look 
eat these other fellows, and then they 6° down through 


a list of pilots who apparently nad some kind of injury 
, 
to the aircraft in the past. And in each and every one 
of tnese cases; Briggs, Herrington, Pusztai, Winston 
indicated that in nis judgement it was not a pilot 
error, it wasn't even pilot negligence, and tnat there 
was no deliberate or intentional act on the part of the 
pilot regarding this damage. Now, Winston's suspicions 
were not exactly unfounded, and I refer you sow to 
Defendant Exhibit N and I read to you the first paragrap 
of this letter written by the Federal Flignt Standards 
District office of the Federal Aviation Administration. 


‘Cn April 17th, 1975, while conducting 


an air taxi inspection of Commuter Airlines, Inc., 
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Mr. Jerry Winston, president of Commuter, brought to 

my attention two items which he believed to be Sabotage, 
I do not know if any of those two acts were wiliful, 

but in my mind, the broken door handle cannot be caused 
by the action described by the co-pilot. The break in 


the handle was in the Opposite direction from the door, 


the direction the door descends. In my Opinion, tae 


failure was not caused by normal wear or use.' 


You saw the slides, ana you saw where the | 


Snuboer was taken off and a grocery string was substitu- 
ted. That allowed the free-fall ang tne string was not 
broken, much less the snubber handle. So I suomit that 

r 
Winston had ample reason to feel that tnere was more to 
this story than was being told to him, and justification 
for the discharge of this pilot. 

The next incident was Lamos on December 
22nd, and again, it would appear from the Government's 
case tnat once the Teamsters organized this company, 
that the company better be careful as to the manner in 
woich they gave orders to the pilots. If you rezall, 
Lamos was coming in on a flight from Newark, I velieve 
to Binghamton, the last leg of the flight was to Elmira. 


Re had one or two passengers, and the scheduling office 


had decided that they would use a smaller plane, a 
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and the upper attached point was bent upwards, away from 


Te ne 
a 


to 
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i 
Dumont because it would be less expensive to use for the 
last leg. 

The airplane had been worked on in the 
hange*, and it was company policy, and no argument about 
that, that the plane had to be test flown, and Lamos 
was the only pilot available to test fly that airplane, 
He was asked to do it. He refused to do it. He not 
Only refused to do it, but he proceeded to Spend twenty 
minutes arguing about not doing it, and ne proceeded to 
Call the boss' wife a liar, and he proceeded to interrupt 
the bdoss' meeting with some otner officials, all of whic 
was a direct refusal on the part of tne employee to 


obey an order of the company. 
7 


ur 


‘ow, it wasn't Lamos' concern as to 
whether or not those passengers were late, If those 
passengers were going to be upset at anyone, they are 
going to be upset at the company. If we are going to 
lose those apssengers, it is the company who suffers, 
not Lamos. “is only concern is to follow orders of 
the company. 

When he was told to test fly this airpland, 
he was required to test fly the airplane, and I don't 
think that this fifteen minutes had wiything to ac with 
.t. I think that, for reasons best known to Lamos, ne 


hac blown his top and he was all throug. and that is 
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exactly what happened at that time. And I think that 


the discharge was amply warranted, from the evidence, 


I don't care if there is union organiza- 
tional activity, or whatever in the company. Are we 
Sugzge sting that the company no longer has a right to 
give orders? Are we Suggesting that tne company must | 

| 


review carefully their orders, and whether it is a good 


judgement or bad judgement? Are we Saying that these 
employees are required to obey the orders of tne employe? 
iior do I think thet this indict. ent, Should, in any Saeed 
chense the right of this employer under tnose circumstandes. 

We now come to Ronald Williars, discharged 
On the 19th of December -* 1974. Again, apparently, 


no emphasis was placed upon nis failure to get his A.T.R 


by the Governmens. 

Now, to go back to our criteria again, 
I will ask you: Did you hzar any evidence as to Williamd' 
activity in the union? “he Only thins my notes snow is 
that the swziecn meetings, at cone point it indicated ne 
Spoke out, and I think that he said agcinst the union 
or that is what my notes seem to indicate But apart 
from that, the Governnent has introduced no 2vidence 
whatscever regarding this employee's union activity. 
Tne Government has introduced no evidence as to what. 


the Defendants knew about this so-called activity, if 
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there was any, whatsoever, 


So that the first two elements of what 


I consider to be basic, there has been no evidence 


intorduced whatsoever, 


Now, was he discharged because of union 
activity? Well, Williams had been with the company a 
long time, a long time, and he never became a pilot, 
which I thinx js Significant fron Many of tne otners 


that you have heard who testified, that got their 


= 
rm > 
a 


-R.'S, on both Sides, the Defeniant end the Govern- 


A. é 
ment. Here is a pilot who had been there almost six 
years, and still hadn't gotten his A.7.R. and still iad 
not advanced to becoming a captain. I Can't nelp but 
think that maybe Winstor.'s opinion at the time that he 
Gischarged nim was correct, and maybe this men didn't 
Want to cly and didn't like to fly, and most of tnrese 
young men that you saw testified in the courtroom these 
past two weeks are young men who generally enjoy fiying, 
and no one is Saying that Joserpnson, Slouga, or anyone 
of these are incompetent. we are talking adout the 
level of proficiency. 

But in any event, let me Say that 
Williams went, or was attending an October, 1973 meeting 


between management and the co-pilots. iow, there was 


some mention in the testimony that he was an organizer 


U.4. COURT REPORTERS 
FEDERAL BUILDING 
ALBA 


ee ce ae ee 


RF 8B 


2075 


of this meeting. I don't want you to confuse the fact 
that being an Organizer of this meeting is the same 

as being an Organizer of this Teamster activity that 
came up some years later. 

Williams, @pparentiy, wes a spokesman 
at this meeting. The Co-pilots had certain demands 
that they wanted a three-step Salary increase over a 
taree-year period. Management -- well, they wanted more 
money, odviously,. 

Management took the position that they 
would go e@long with tnat, but ty the same token, they 
were expecting, at the end of tnat three-year time to 
have gotten their A.T.R.'s and to have advanced to the 
rark of captain. 

Now, Williams knew this. Herringto: nad 
Spoken to him about it, and Bell had Spoken to nim about 
it. As a matter of fast, it got to where Williams 
realized that it was necessary for him to enroll in 
@ school down in Florida to try and accomplish it. But 
he didn't accomplish it. Several times ne took tests 
fligat tests, written tests. In any event, he s 
Several weeks down chere and failed to get nis An, 

When he got back up here, Mr. Snananan 
has indicated what Steps the company tok to try to 


assist him to get his A.T.R's up here, but of course 


ce 
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r.2 showed little or not interest in completing the 


training. 


3 Management had already put him on the 

4 list, and they had ample reason, under the circumstances 
5 to discharge Williams, and the mere fact that there is 

6 


organizational activity at this company, didn't mean 


that they had to compromise, or change their Standards, 


They had the right to ask the co-pilots to become 


captains in three years, and they insisted upon that 


10 right. 

1] The ctner factors entering into Williams, 
12 his realtionship with passengers, and inciderntly, that 
13 Was tne reason that he was aGischarged several years 

14 before, his run in with the president of the :iew York 

15 State Gas and Electric Company, and incident iy, my 

16 recollection is that the president apologized because 

17 e had lost his temper, and not because of wnat had 

18 happened at the incident. All of this obviously had 

19 a bearing upon Williams. I am not saying that anyone 

20 individually would warrant dismissal, but I am sure that 
21 this was going through tne boss' mini all during the 

22 time and all of this type of werk is personal relation- 
3 Ship, and relationship with the public. They have got 
2 to expect to serve and get aiong with tne public, but 

2s 


particularly when you consider late flights, and this 
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Kind of problems which all of us have experienced. 4 

So I submit to you that the evidence 
Strongly Suppo: ted, fairly Supported that the company 
had ample ground for his Gismissal, and tnere is no 
evidence as to the fact that they knew of his activity, 
and if they knew of the activity, that ne was discharged 
because of that activity. 


Now, Winston, despite his optimisn, 


and even after October, he was delaying his cut back, 


and he indicated to you, ne finally realized in 


February that he had to reduce nis Staff down to the 
number of seven, And this brought up the final Stages 


Of the cut back, namely kummell and Larimore. 


a 
Again, going back to our criteric, 
neither case had any evidence of union activity. In 


neither case has there been any evidence tnat the 


Defendants knew cr any activity. Were they fired décaus 
of union activity? Winston indicated the economic 
picture wss not changing, it was getting worse, and it 
was introcused in evidence, and you have it here, and 
you can look at the.-, and the flight schedules Showing 
@ reduction in the flights. Everything was pointing 
to the fact that he had to continue cutting bask. 

So as a c msequence, he, again, entered 


into an evaluation session to determine wnat co-pilots 
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were going. Hummell was selected. They brought in 
factors like probation, the fact that he never bought 
&@ uniform, and how much interest he was showing. 

You heard the testimony, and Metro pilots 
were required to have a uniform, but by the time he left 
tne company, he had not bougnt a uniform. Does that 
Show much inter-st in the company? 

There nave been some questions of missing 
money. Mr. Winston's testimony, as I listened to it. 
he is not undertaking a character assasinaticn nere,. 

It was reported to him by the accounting offi 2, ne 


only in Hummell's case and Lerimore, but several others, 


Williams included, that there was missing money on fligh$s. 


& 
These men and co-pilots were res-onsible 


for collecting the money. He eventually turned tne 

whole matter over to the State police for investigation, 
But he had every rignt to believe that 

this was negligent management, negligent administrative 

Guties on the part of these co=-pilots <n tne manner 

in which they were handling the money, and that was nis 

Only point: he felt that tney were simply not paying 

attention to their duty, and tnis, of course, became 

a factor in his consideration es to whether they should 

stay or not stay with the company. 


Finally, he consid2red both the no:- 
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availability or Hummell and on certain Occasions, again, 
and not this fact, but this fact alone did not warrant 
& discharge, and we are not attempting to Say that. 

But that the total picture certainly did. Ang tnen, 
finally, in Larimore's case, frankly, at least in my 
Opinion, Winston had ample doubt, to discharge, Are 

we Saying thatWinston does not have the rignt to demand 


loyalty and respect from his employees? Employees who 


are handling the public, and the many employees who are | 


always exposed to the public? Larimore, and you heard 

Pusztai and you heard Herrington both testify about this} 
At the Wational Airport ix Washington, 

D.C., fcr some reason he got extremely upset at Winston dnd 

Called him a Ee re If he nad said it 

softly, it probably wouldn't have been a problem, but 

no, he had to make a public spectacle of it, and he 

had to say it in the presence of passengers, Well, what 

would you expect a company to do under these circumstancé¢s? 

Don't they have a right to ask for loyalty, and respect, 

particularly when they are serving the public? What 

Kind of che employees do the Teamsters want us to have 

under those circumstances? In my Judgement, wnen Lari- 

more called Winston a sn of a bitch, that his days 

were numbered, and frankly I don't blame Winston one 


iota because of it. Nor do I think that uniaor activity 
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Teamsters or otherwise, should change the criteria in 
any company in this country. 

Now, we have had some references, and 
let me move on to this next point for a moment. Defen- 
Gant's Exhibit H was put in evidence simply to demonstra 
to you the turn over at Commuter Airlines from 1970 to 
1974. It was done because we did not want the Jury to 
have the impression that this was an unusual year for 
turnover; that more employees were being fired this 
year, or resigned this year than any other year. So 
based upon the payroll records, this chart was made up 
and is now in evidence for your review. And it shows 
that percentage of turnover of ernloyees for tne year 
in question, twenty-nine percent in 1970, and thirty- 
eight in 1971; thirty-one in 1972; forty-one in 1973, 
and the yearin questicn, thirty-six percent, which doesn 
Show any sicnificance one way or the other. 

Then, from the same payroll records there 
was a chart which was prepared, and is an exhibit, to 
show you the ratio of the total number of pilots 
discharged to the total number who left the company in 
tnat particular year. 

In other words, three pilots in 1970 
were discharged out of a total of eignt pilots or a 


percentage of thirty-eight percent. Again, it was 
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fifty-six percent in 1972; 1973 1t was four pilots 
discharged out of a total of eleven pilots, and thirty- 
Six percent; then finally in the year in question, 1974, 
five were discharged out of a total of twelve who left 
the company. 

Again,no particular Significance to tne 
percentage, other than what falls within the normal rang! 
of turnover of these employees at Commuter over the past 
few years. 

Anc as Mr. Winston stated on the Stand, 
co-pilots, frankly, are easily trained, and they do come] 
and go. 

The final exhibit, actually shows tne 
percentage of those pilots discharged to the total 
number employed at the time and again, 1970 it was 
eleven percent; jumping up to 1972 with twenty-seven 
percent; anc 1973 with fifteen percent, and 1574 with 
fifteen percent. 

Again, demonstrating no particular 
Significance in the turnover of the employees in regard 
to whether they were discharged or resigned, and those 
exhibits were introduced for that purpose and for that 
purpose only. 

Now, there was one other point that I 


wanted to cover with you because Mr. Chalenski stated 
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frem his charts that at-the Same time we were dischargi 
pilots, we were also hiring pilots. And it is important 


for you, and I will use his chart, for you to keep in 


mind exactly what the evidence shows, and what the payro]jl 


records show. 

The name which he indicated at the bottom 
was, of course, Prul Darby. Mr. Winston indicated that 
Paul Darby was hired on May 4th, 1975, and he was hired 
to replace a co-pilot by the name of Fairchild who 
resigned on 4/14/75. 

Then Allan Gerrin, the next name, and 
he was hired on May 4th, 1975, and agcin, he was hired 
to replace, in fact what he inaicated, he was niring 
two pilots to replace Fairchild because the turnover 
On these, as far as meeting the flight requirements 
and the proficiency ratings, that he loses co-pilots 
in that regard. 

Frank McKeon hired orn April 13th, i575, 
and he was hirec to replace Tom Lewis who resigned on 
March lst, 1975. 

Then, John Morreity , who was hired 
on “arch 23rd, 1975, and was hired to replace a co-pilot 
by the mame of DeLaurentis, and you heard his name 
much earlier, and he resigned on March 2nd, 1975. 


And finally Potterman, who was hired on 
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February 9th, 1975, and he was hired to replace Excell 
who retired in January of 1975. 
And then Ivar Ore, who was hired ir 
September of 1974 and had quit October 20th, 1974, | 
In any event, there was no reduction | 
in the pilot's Staffing of this company in either the 
fall of 1974 or the Spring of 1975. Winston reduced 


his staffing down, and the only replacement, the only 


niring that went on were for those pilots who nad | 
resigned. 

Ladies and Gentlemer., in my Opinion 
tne provisions of the law were never enacted to prevent 
@ person from operating nis business, Winston, in 1$73, 
naa decided to ‘expand, and tnat wnen he saw tne nanc- 
writing on the wall in tne fall of 1974 and the summer 
Of 1974 as it began to develop, as the picture began to 
develop, he had to make certain business decisions as 
far as cutting back nis staffing. 

Wow, in the absence of this union Organizg- 
tional activity, this decision would have been made, 
and the staff would have been reduced, and he would nave 
gone on as the company has in prior years. 

But because there is organizational 
activity, the Government is now asking us to, in effect, 


Saying that the Defendants no longer have the right 
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to discharge probationary employees because of their 
performance, no longer have the right to maintain hign 
quality for their equipment, for their ,ilots, and ~~ 
longer have the right fo require some respect from their 
employees. All of this, ..arently, has changed by 
reason of this organizational activity. 

if whoever is responsible for tais indict 
ment, if what the seex is penalizing Winston, tnere is 
no question now that his family has suffered despair aud 
concern, and there is no question that this trial, and 
tne preparation of this trial has interrursted iis busi-e 


ness, and indeed, he has been penalizec. Inaeed, ne nas 


suddenly realized that the freedom whicn ne enjoyed 


, 
previously in the operation of nis business nas suddeniy 


arastically cveen curtailed. 

I submit,on a review of all of the evi- 
dence that you will return a verdict of not guilty. 

THE COURT: Mr. Chalensxi, any reduttal? 

MR. CHALENSKI: I will try and heep this 
mercifully snort. 

THE COURT: First, I think that we will 
take a recess and kind of cool off. 

(Whereupon, the Jury was excused.) 


THE CLERK: Court stands for a snort 


recess. 


U.S. COURT REPORTERS 
PEDERAL BUILDING 


2085 


(After a short recess, the proceedings 


were resumed before the Court and the Jury.) 


MR. CHALENSKI: Ladies and Gentlemen, 


a | how many times did you hear testimony where Winston 

5 Said, 'Let me have your Support, and I want to know 

6 | wno is loyal to the company,' and ne denied it on tne | 

7 | Stand. How many times did his attorney say that? You | 

8 | have neard it used throughout the trial. Anyoody who | 
9 | is opposed to nim is not loyal to nim, and nas to go. 
10 | Union and management? It is a nealthy competition } 
11 between each other, and each one is t- Ng to get what 

12 tney are entitled to. 

13 It is a balance, ‘nd it is not destroying 

14 ovt it is -- there is some kind of a warped ming that 

15 | Says when you join a union you are aow disloyal to me, 
16 end we have got to cut you off, and that is wnat 

17 happened here, 

18 bid the Defense Counsel answer the 

I" question I left? We are not trying to say or second- 

20 guess the Defense. We have produced evidence before you 

21 as to what the economic situation was back tnen. What 

22 did the Defendant, himself, tell his employees on 

23 October 5th? Can they explain now he made a decision 

24 on September 20th that the business was so vad that 

25 he had to moth ball » couple of planes, and just a coup]e 
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is growing, and commuters are day in and day out, and 


that it is a Scheduled line. Also that they are 


Planning to Suy @ new Metro, 
He said this ir that Speech, that the 


contract that he big on for I.B.M., he didn't tell you 


anything about that bid being turned Gown, and I don't 


toink that that Was in the evidence. Did ne explain thi 


Defendant's Exhibit 22? That 4S the August aocument from 


his son. That relates to September. It is events in 


September, 


Wid he explain Way that was made up? 


Wasn't that made up after the Defendant S€ll toox the 
r 


Stanc? You neard aim being asxed by dDotn me ana the 


vudge, what documentation do you heve, and they went out 
and made up this documentation, and tried to say it Was 


in tne file from the beginning. 


The employees fired for their union 


activities? Robert Slougn named by Calder as an 


Organizer, Ira Josephson, and then we have Robert 


Calder also in the meeting. Robert Slough arranged the 


meeting. Ira Josephson stood with him and was greeting 
Some people coming in, and I don't know how long he 


Stayed bu. a couple of minutes, 


Michael Baan made ie mistake of Speaxing 


a4 


ew 
ie 
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Out, and he was the Only one that seemed to speak out 


with a question. 

Mr. Sholl, Paul Sholl did not give Winsto 
his ballot. He was a fellow organizing the meeting in 
the Pern-~View Apartments, and the Second one that followe 5 
Paul Sholl was the fellow that arranged those and set 
up the rooms and got the coffee machine going. 

Bill Lamos. He was the Zellow also that 
didn't give Winston nis ballot. It was his own personel 
business. He was the secretary and taking notes, and 
preparing a statement for Winston, dack in August at 
tne captains’ meeting. 

ir, Willicms, an organizer, active in 
1973, for tne active employees, and told winston that 
you can have this ballot but I can get more, 

Mr. Larimore, a couple of days before ne 
was fired, Bell told Mike Kleitz, 'Tell Larimore to 
watcn out for his union activities,' 

Me. Hummell, ne refuses to give Winston 
his ballot, and we don't know whet his other activities 
were. They were all involved in it. 

Something avout tallots being soliciteg 
after the election. you will recall that one witness 
has said that the Defendant approacned nim and said 


tnis with regard to the second ballot, ‘In continuing 


. 
. 
4 : ° ? 
a - ~ ’ < . ) : . 
. ° ie > ; - 
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support of the company would you again be willing to 
again show your support by giving me your ballot.' 
Mr. Solberg testified that no conversatio 
after -- that he had no conversation with the Defendants | 
after the election regarding his vote in the election. 
Now, tne showing of the dusiness down- 
turn. Mr. Richards quoted some figures from a financial| 
staterent here. You will see quite a list. I don't 
know whether you have any accountants enong them, or 
something like that, but sometnir~ -r7ut income before 
taxes. That was after depreciation, and that is not 
out-of-pocket expenses but it is something abdout for tax 
purposes. He had $200,000.00 more for depreciation in 
expenses tnan*he d‘d in 1974, if you take this depre- 
ciation and discount that, and ne actually had more 
operating -- no, within $3,000.¢9 detween 1974 and 1975. 
That is not really relevant as to who you emplcy. 
You have to employ people to generate gross net, and 
in the net income, and not ,our profits. but in any 
event, the profits were the same, excluding depreciatio 
Now, just a word about these exnibits. 
Do you recall I asked the Defendant sell on the stand 
where they were made from, wh. cher they were mace from 
company records or his own recollection, and it was 


his own recollection. The only company recoras, or any 
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evidence on those was the Government and we put in that. 


We had John Levan. we went througn all of the records 


that were produced here. The Defendant comes up, not 


from company records, but from his recollection, 

Discharges? Well, discharges or quit? 
Who knows what that is. A person who gees off on leave 
of absence and Gets another job and doesn't come back, 
is that a discharge? A layoff? Part-time employees? 
There is a list -- well, nere s a list that w2 aid, tha 
Ky, Levan said that he went througn, and took all of the 
persons whe were pilots and co-pilots, from the payroll 
records, and then when lir. Levan identified the source 
from that, the records of the company showed sayoff, 
anc when the sasiaitn didn't show anvthing we hed to 
GO to other witnesses, and in each cease tne records of 
the witnesses wer completely consistent. If you want 
to refer to it or use the Defendant's Exnibits, please 
taxe a look at ours too, is all I am Saying. 

There are big problems in this case with 
tne Defense, The consistency of their Stcries. I am 
not going to say that everyone of the Government's 
witnesses were consistent in every respect. They did 
not hurt us substantially, but they hurt in some places, 
And sure, Josephson was spoken to in some places by 


Winston, and they admitted it freely. They weren't 
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afraid to come here and tell you the bad with the good, 
and whatever it meant, that is how it was. It tas the 
truth, 

The Defendants, either one of them, sit 
there and tell you what time they had 2 meeting on 
September 30th. It had to be a long meeting but it was 
critical as to time vecause it had to be, tie .-“<ndant 
Bell said, after the incident in tlmira, waers there 
was one passenger overbooked because they claimed tney 
discussed that. 

The plane didn't leave Elmira until 5:15, 
and who knows when it got to Binghamton, now long did 


it take to discuss each one of the co-pilots in tne 


id 
Getail that they had to discuss them? It would neve 


nad to have been a late evening's meeting and taney would 
have had to have known about it. They didn't recall it. 
Their memory is convenient. 

Defendant Winston, it is curious, that 
any time he covldn't recall something, it was an 
odvious denial. No attempt to try and answer any of 
the questions that I posed. 

The Metros, he lied to his employees 
about getting the new Metros, or else ne lied to you 
about putting the te. in mothballs. ke lied to the 


pilots about the wages, and lied to the co-pilots about 
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tne wages of the pilots. J. the thirteen or fourteen 
or fifteen thousand dollars, and our pilots are making 
&@ nell of a lot more than that. 

And Mike Kleitz was there, since 1971, 
or something like that, and ne was there at an annual 
Salary of £9,500.00 with Overtizne, and it came out to 
about thirteen. 

Mz. Winston <13 vou at first that wnen 
he first took the stand that i> were investigating 
providing jet service end ultimately rejected getting 
that. It was na‘s did ti.at was rejtctea, 

What about the interest? ‘Tnirteen per= 
cent interest? We nave extensive testimony on Friday 
acoout the vietnam percent interest being paid on the 
Hetros .avolved. Was that the wnole trutn? Financial 
Statements turned over showed that they were paying only 
six and seven and 4 half percent on two of them. 

Tales about the business Growing to the 
pilots, and this August memo. 

Tae Teamsters? iie said he first knew 
the Teamsters were coming in on tne seventn, and you 
can see that Jimmy hoffa wasn't purposely said, and 
it didn't register on the fiftn. His memory on any 
of the questions that his Counsel asked him was just 


like that there, everything, and convenient facts. 
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If I asked him anytning, h 


e had conveniently forgotten . 


Okay. Is any of his other sBtory 


reasonable? Laying ofr half of his starr? 


gown to the seven co-pil 


500m as tne captains who were able to act as 


for e while, achieved that stetus 


in and hired new co-pilots, 


Never got 


ots that he saia he dia. As 


pilots 


» he went rignt bacx 


and he said one Captair. was 


hired in February to replace the captain that was laid 


off in April. 


Two munths anticipation? 


I tnink taat you can Gisresara tnat 


entire testimony of the Defendants Winsto: ard oéll. 


My recollection, and if after 


4+ 
ae 


Giscussin 


4 
» you don't recall it or soméetning lixe tnat, feel 


free to have tne testimony read. iiy recollection is 


that Mr. Slough told derrington that DeLaurentis, 


Josephson and Leonard were co-drafters of the 


September 


24th, 1974 letter. What struck my mind was that wnen 


ne came back from Bell, tnat all those facts weren't 


mentioned. As I recall, only Leonard was, and possibly 


veLaurentis, and I don't oelieve that Josérpnson's name 


was mentioned. If you can't recall it, feel free to nave 


tne testimony read, but that is my recollection. 


Something was made about the scneduling 


on Thursday morning to get these folks in, Well, I fail 
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to see what was so important about Scheduling somebody 
to come in to work on a Thursday morning. Is that any 
Dig deal? Did they show that Some special scheduling 
had to be made to get Josepnsen and Baan and company 

to their normal place of employment during a weekday? 
They dian’tfly a let of flignts on the weekend. There 
was no big deal about having round-the-clock service 
here. 

You will see if you check the records 
tnat all of tne flights from Elmira nad one Stop -- all 
flignts from Elmir went into Singhamton, so there is 
no showing that anything special was done, even in 


regard to Bob Slough to get him from Elmira to 5inghamto 


r 
A normal course of ousiness. Tney can point to is all 


they want but those guys were in pingnamton no matter 
wnat, on Thursday morning. 

That tap2, I don't know whether anything 
was proved witn thet. The expert never examined hr. 
Williams' tape recorder. Sure it was a monaural recorde 
but you heard the experts sey tnat tne tape recorder 
neags, and maybe some of you do Know about them, but 
I don't know that much, but they ere replacable, and 
their witness said that a stereo nead could be wired 
to &@ monaural tape recorder and do whatever happened. 


Mr, Williams said thet he had something 
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Gone, there was an examination of it, and we don't know 
wnat work was done to it in the meantime. 

The Defendant Bell said that he said 
Something about check rides in the afternoon and that 
is not on the tape. None of the witnesses seemed to 
recall -- none of his witnesses seemed to recall that. 
You might wonder whetner they were trying not to recall 
anything that might hurt their employer's position. 

Defendant Bell said that he said in the 
morning that he started by saying tnat, you know, I fly 
with you, and we fly the same equipment, and scneduie, 
and I try and pressure you on your good days and stand 
benind you on your bad days, and then tney said the same 
tning that ie tis our transcript ebout the rules and 
policies, and if you want to refresh ycur recollection 
on tnat, all right. 

What it all b. ils down to is tnat none 
of tne equipment and scheduling had nothing to do with 
the rules and policies. It was onj: flying, and you 
heard Nr. Reeve, one of their own witnesses testify tnat 
ever the course of about five years, he nad flown with 
Bell quite a few times, and it was about ten or eleven 
on the check rides, and five or six 5n even route checks 
and tnree times otherwise. So was sell really talking 


ai the other times when he said I have bent a few 
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rules and regulatiuns? 

Then, this Golden west contract. I said 
in my beginning remarks that what is important is the 
options that the Defendant winston has to take action 
tased upon what is g0ing to happen. What was going tv 
happen first if the union gets a contract, and that is 
based on what would happen in the natural course of 
events, and whether that was a threat. The options that 
he nas, ne could close the business. ke controls it. 
it is not a for-gone conclusion. If you have already 
made a dec’ ion to close your Ousiness, that is oxay. 

If you aave got good economic jJust.sfication, for taking 
Some action, and you nave already decided to do it, and 
even if you naee decided to co it because, just cecause 
of the union, that is okay, and vou can say it. sut 

if you leave the employees in a quandry as to what you 

are going to do, that is the threat, and that was here, 

The Sholl door incident? I think that 
what is important is what Mike Kleitz said, did and Saw, 
and wrat happened. Mike Kleitz knew wnat Nappened, and 


Saw to it that the plane went vack to the néngar. Tnere 


Was no question that that plane was going to fly again. 


Mike kleitz heard Sholl tell the maintenance men what 


was going on. 


Would you like me to keep turning these 
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pages? 


) 
Now, considering this act, this act 


as voluntary in turning over the ballots. Would the 
employees have lied? Is the man who is doing sometning 
voluntarily doing it knowing that it is a fraud? No, 

if it is voluntary, the employee would have given his 
ballots over to Winston and never requested another 
ballot. On the allegation of receiving ballots after 
the election, Mike Kleitz and Jan Solberg, and Paul 

Floto wouldn't have turned the ballot over, and told him 
that tney didn't vote when tne) actually did. That was 
coercive. 

The discharges. *ost of the cases 
involved the éeenereee: Sure, an employer can Giscnarg 
his employees, but if that discnarge is in any part 
motivated by arti-union activites, tnat violates the 
law, and that is a questicn cf fact that you have to fins 
You heard Defendant Bell testify Oo. October 3rd of 1973 
that he didn't cancel any flight. That they didn't sell 

my airplanes, and they didn't refuse any charters at 
that time, That there were no other firings eat that 
time of maintenance personnel. 

They have not pointed to any economic 
factors that aren't clearly established in the record 


from their own mouth, as not being present. 
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It is cleer that the Defendants seized 
upon those, subsequently, and that the employees, that 
they fired, were engaged in union activities, and that 
the Defendants did know that they were, and that the 
employees were fired because of their union activities. 

The act guarantees certain toings to tne 
employees and it was not given to them in tris case, 
and that is why the employer is here, and not because 
he fired somebody, and not because 5e fired anybocy 
else, but eigat men were not allowed to do wnat tne 
Jailway Labor Act guarantees them, ana that is to cnoose 
a representative of their own, and I urge tnat you find 
the Defendants, all four Defendants, guilty as cnarged, 

‘ Thank you. 

THE COURT: It is late in the day, and 
there is a substantial amount in tne body of tne law 
that I must instruct you about and it will taxe some 
time. 

I regret that, but there is a lot of 
law involved in this. So we will adjourn now until 
tomorrow morning and we can go at it with refreshed 
minds. 


Don't talk about the case, and don't 


let anybody talk about it with you. 


(Whereupon, the Jury was excused. ) 
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Court stands in recess 
until ten o'clock tomorrow morning. 


(Whereupon, Court was recessed at 


3:50 p.m. until 10:00 a.m., the following mornin,.) 
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UNITED STATES OF AMERICA, 
Plaintiff 
-azainst- : CRIMINAL NO. 
75-CR-83 
JERRY VINSTON, BR COUNTY 
AVIATION, InC., Co.wMUsi AIRLINGS, 


Iin®., and THEODORE (TE) SELL, 


Defendants 


CONTINUATION OF PROCEEDINGS in 
above-entitled matter, came or. cefore the United 
States District Court, Nortnern District of iiew 
York, at Auburn, New York, on Thursday, June 17, 
13976, at 10:00 o'clock a.m., before the Honorable 


Lleyd F. Macilanon, United States District Judge. 
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BECKER, CARD, LEVY & RICHARLS, P.C., 
141 Washington Avenue. Endicott, New York 13760, 
Attorneys for Defendants Jerry Winston, Broome 
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Ccunty Aviation, Inc., and Commuter Airlines, inc., 
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(Whereupon, the following took place 


in Chambers, Judge Macmanon, Mrs. Young, a juror, 
and the Court Reporter being present.) 

THE COURT: Go ahead, irs. Young. 

MRS. YOUNG: Your Honor, I said tnat I have 
Deen very upset over tne case; that I have no 


personal involvement in it, but I feel that maybe 


8 | IT am over-analyzing everything, and it would be 

‘4 very hard for me to accept the concensus of tne 

10 Jury, and that I would be miserable if I felt that 

il there was something I didn't feel nad been 

12 established, and of course, I reaiize tnat I could 

13 Say tnat I disagreed, but somehow it is not a case 

- 

14 of actually disagreeing. It is a feeling tnav it 
5 hasn't -- is it all rignt for me to say this? 

16 THE VOURT: I don't want to know wnat has been 

17 going on in tne Jury oom, or any tnougnts by the 
o 18 | jurors. I just want to know whether you can -- 

19 ago you feel that you should continue serving on 

20 this jury, or whether you are so upset and you feel 

2] that you better not serve? 

22 MRS. YOUNG: I think that the point is that I 

| would feel a great deal better by not serving, 
24 but I have moral scruples about withdrawing. I 
25 tnink that I have something to contribute to the 


U.S. COURT REPORTERS 
PEDERAL BUILDING 


discussion of the case. 

THE COURT: Well, obviously, that is one of the 
reasons people are picked for jury duty. I really 
don't understand your problem, but I will put it 
up to the lawyers and see what they say. 

MRS. YOUNG: Thank you, I think that is enough 

(Whereupon, hrs. Yourg was excused, and 
the tnree attorneys involved in tne case were orought 
in to Chambers where the following took place.) 

THE COURT: irs. Young, wanted to see me tnis 
morning and before she started to talx, I callea 


in Hi Sheffer, our Court Reporter, and here is the 


substance of wna’ sne said. 
e 


(The previous remarks between the Court 
and Mrs. Young were read to tne lawyers present.) 
mR. RICHARDS: I don't uncerstand wnat she 
is saying. 
MR. SHANAKAN: I don't either. 
THE COURT: Well, let's go oack into tne 
Courtroom. 
(Whereupon, tne following tonk place 
in the Courtroom, without the presence of the Jury.) 
THE COU"7- I would like to get a consent 
on this. 


Considering what the juror had to say, I feel 
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the juror will be excused, and I am going to 


over the first alternate, 


Are there any objections? 


(Whereupon, the Jury was returned to the 


Courtroom and the following proceedings were held, ) 

THE COURT: kr. Day, would you take juror's 
seat number eleven. Juror number eleven nas deen 
excused, 

(Mir. Dey, alternate juror number one, 
Juror's seat numcer eleven. ) 

TEE CUlUni: before commencing tnese instructiogs, 
I want to thank you for your prompt attendance, anal| 
your cooperation with our schedules in tnis case, 
and for the careful attention that you nave giver 
to the evidence. 

At this point, you nave heard the argument of 
Counsel, and you have hearu ail of the evidence, 
but you haven't yet heard tne law. 

wOw, all of us in this Courtroom have differer. 
functions. It is the lawyers' function to prepare 
tneir case, to present it to you, to examine and 
cross-examine the witnesses and to argue their 
version of the evidence at the close of the case and 

24 in their summations. 
a It is my function to instruct you, at this 


al cnibiibiliiy tliebiien 


4 Fd 


24 
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point, on the law, and I am the exclusive juage 
of the law. I am sure tnat some of you noticed 
yesterday I had to interrupt one lawyer and say 
that I would not charge that. It isn't the lawyers 
function to tell you wnat the law is, altnough in 
this area, it is pretty hard for a lawyer to maxe 
m argument witnout some reference to the law, so 
I allowed quite a bit of latitude on tnat score 
yesterday. 

cut I want you to rememier that the law is 
what I say it is: I am tae exclusive Judge of 
tne law, and it 1s your duty to accept tne law as 
I give it to you, whether or not you asree witna 
it, and whether you tnink it ougnt to ce sometning 
different tnan wnat it is. In short, I am tas 
exclusive judge of the law. 

Now, just as I am the exclusive judge of the 
law, you and you alone are the exclusive judges 
of the facts. You and you alone decide what weight 
wnat effect and what value you will give to tue 
eviacence. You and you alone decide wnether to 
Oelieve none, or all, or part of the witnesses’ 
testimony and, of course, ultimately you and you 
alone decide wnether or not the Defendants on 


trial here, any of tnose defendants, is guilty or 
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not guilty of the charges made against nin. 


Now, you are not to conclude from any rulings 


that I have made tnroughout this trial, or any 


4 | questions that I nave asked, tnat I have any opinio# 
° | one way or the other as to whether any Defendant 
é is guilty or not guilty. As I told you earlier, 


i that is your exclusive function. 


8 | iwow, finding tne facts is merely a process by 
9 which you, the jury, consider the exnibits ite 
10 have ceen received in evidence, consider tne testi- 
11 mony of all of the witnesses, botu on direct and 
12 on eross examination, sift out wnat you oelieve, 
13 weign it in tne scale of your reasoning powers, 

a 
14 and araw such conclusions as your experience and 
15 common sense tells you the evidence supports and 
16 justifies, and decide just where tne truta lies 
y in tais case. 
18 iow, in this connection, all evidence is of 
19 two general types: Direct and circumstantial. 
20 Evidence is direct when the facts are shown 
21 by exhibits which are admitted into evidence, or, 
22 when the facts are sworn to by witnesses who have 
3 actual knowledge of them from what they have seen, 
* from wnat tney have heard, or something that they 
2 


felt, or any intelligence that they have learned 
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through the exercise of one of their five funda- 
mental senses, 

Circumstantial evidence Simply means Grawing 
&@ logical inference or conclusion from other 
connected facts estadlisned by direct evidence, 

NO greater degree of certainty is required 
wnen evidence is Circumstantial than wnen it is 
direct. for in either case, yOu must be convinced 
ceyond a reasonable doubt, oefore you can find any 
vefendant guilty. 

Circumstantial evidence, tnerefore, is every 


bit as good, and indeed, it is often far more 


persuasive than direct evicence. 
id 


a 


This classical example of circumstantial 


evicence is in Samuel Poe's Story about Rotinson 
Crusoe. Crusoe knew tcat he aad not made tnat 
footprint on tae beach, and so when he saw a numan 
footprint on the beach, trere was only one con- 
clusion and that was that anotnsr mén was on the 
island. 

Now, not all circumstantial evidence is quite 
that compelling. But it is a process that we use 
in our daily lives, a process no different here. 
You draw logical conclusions from other connecting 


facts, conclusions that are based on your own 


experience in the real world, and on your common 
sense, 
iow, it is your memory of the evidence that 
controls. It is not the way tnat I remember it, 
and in thet connection, I have no intention of 
reviewing the evidence nere. I will spare you that 
it is not necessarily the Way the lawyers 
remember it. If your Memory squares witi waat 
tne lawyers' version Of the evidence was yesterday, 
you May accept wnat they Say. Sut to tne extent 
that you have a Cifferent recoilection of it, you 


are oound to reject what they said, and to rely 


on your qwn memory. 
- 


NOw, when I Say your own memory, I mean your 
collective memories, Sometimes jurors are Only out 
a few minutes. Sometimes jurors on television 
Shows send in notes into the Judge that taey want 
tne testimony of this witness re-read or tnoat wit- 
ness re-read. 

liow, 1f in the end you cannot remember testi- 
mony ana if in tne end, after trying to exnaust 
your own recollections, you cannot remember the 
evidence, you can nave any part of it re-read. 
Sear in mind that in that event you nave to hear 


both the direct and the cross examination, and any 
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-edirect so that you get the whole testimony and 
it takes us some time to find it, because at that 
point, the trial record is on those tapes that you 
see Mr. Sheffer typing away on tnere. If you do 
want it, you can have it by sending me a note from 
your foreman, and try to pin-point what you want. 
but first, try exhausting your own collective 


memory. One or more of you, I am Sure, can stimu- 


late or refresin tine memory of otner jurors. 


wOW, Ore Of your most important functions ‘s 
to decide whicn witnesses you wiil believe, anu tai 
is so as to every witness, whetner called oy tne 
Government, or by the Defenaant. You are not to be 
influencéd by tne number of witnesses callec uy 
either side. Your concern is not with tne Quantity 
Cut witn the quality of the evidence in tne testi- 
mony, and the first test which you should apply in 
Getermining whetner to believe a witness is to 
measure wnet ne says against your plain, everyday 
common sense. You are not bound to believe un- 
reasonable statements, or to accept testimony that 
defies your common sense or, worse, insults your 
intelligence just because the statements are made 
under oath on a witness stand in a courtroom. 


You saw the witnesses in this case. In 
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Gectiding whether to believe a witness you snould 


consider not only what he Said, but also his conduc 


and manner on the stand. I saw you watcning these 


4 | witnesses with particular care as they were testi- 
s | fying. Obviously, you were sizing them up. How 
6 did the witness impress you? Was the witness givin 
7 you a straight story? «S he being frank, or was 
8 ne evasive? Was he trying to conceal or color some 
9 of the facts to nis advantage? Was he just parrot- 
10 ing answers? Does he nave any motive to testify 
2 falsely? Is ne interestedvin any way in the outcom 
12 of this case? ow strong or now weak was ais memor 
13 of important events? Lid ne forget tne unforgettable? 
14 In snort, can you rely on nim? Can youtrust nim? 
15 Was he biased or prejudiced toward eitier side in 
16 this case? Was he hostile or friendly on eitaer 

, 17 side? 

, 18 You ought to consicer, also, his opportunity 
19 4 to know tne facts about which ne testifiea and the 
20 probability or improdability of what he Said in 
s light of tne totality of circumstances and his 
= Opportunity to know what was going on. 

3 When he tells you he can't recall, he can't 
remember, is that an honest answer? 
25 


How does his testimony add up when considered 
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witn all of the other testimony, and probably more 
o 


Significantly, now does it check out against the 


contemporaneous documents that should nave been 


made in the regular course of business? 


Are there any inconsistencies in the witnesses 


testimony? 


And if so, how important are tney? 


nas he made any inconsistent Statement on some 


earlier occasion, and if so, how important are 


those inconsistent statements? And in determining 


whether tnere were any inconsistencies in ais 


prior statements, you snould consider not only what 


he said, but wnat he failed to say, and what ne 


omitted 


a 


wow, the Defendants, Jerry Winston, and 


Theodore Bell were witnesses. Jieitner was required 


by law to do so, and his appearance as a witness 


was entirely voluntary. Had he not testified, nis 


failure to do so could not have ceen considered by 


you in any manner in determining nis guilt or 


innocence. 


Having chosen to te. ify, the law requires tna 


nis testimony be judgec. and appraised by the same 


standards applied to the testimony of any other 


witnesses, giving consideration and force to his 


background, to the strength or weakeness of his 
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personality, and to his natural interest in the 
outcome of this trial. 

Now, if you find that any witness has deli- 
berately and willfully lied with respect to any 
material fact, in his or ner testimony offered at 
tnis trial, you may follow either one of two 


courses: you may accept as much of the witness’ 


testimony as you believe, or if you wisn, you - 


reject his or her entire testimony. 
ra 


10 wow, before discussing tne crimes cnargec 
ll nere, I want to remind you that an indictment is 
12 a mere accusation. It is not evidence of the truth 
13 of the charges mace, and you are to draw no 
14 adhe of guilt from the mere fact that these 
15 defendants nave been indicted. An indictment Simpl; 
16 means that the Defendant nas been accused of a 
17 crime. cach Defendant nas denied the charges made 
18 against him or her, both oy his plea of not guilty 
19 and by his testimony on the stand. 
20 No Defendant has any burden of proof to sustaiz 
21 in this case. He is under no obligation to produce 
22 any witnesses or any evidence. He is presumed to 
3° be innocent and this presumption of innocence 

( sd continues tnroughout the trial and during the deli- 
% berations of the jury. This presumption of 
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innocence is overcome when and only when the 
Government establisnes the guilt of the Defendant 
beyond a4 reasonable doubt. 

Now, what do I mean by ‘beyond a reasonable 
Goubt?' As the phrase implies, a reasonable doubt 
1s a doubt that is based upon reason, a reason 
whicn appears in the evidence or in the lack of 
evidence. It is not some vague, speculative, 
imaginary Goubt, not doubt Oasea upon emotion, 
Sympatay or prejudice, or upon wnat some juror mignt 
regard as an unpleasant duty. 


NOW, the Government is not required to prove 


a Defendant guilty beyond every con-eivable douct, 


nor every possible doubt, nor to an absolute or 


matnematical certainty, because such measure of 
proof would usually be impossible in human affairs. 
You snould review all of the evidence as you 
remember it. Sift out what. you believe, d‘scuss 
it, analyze it, weignt and compare your view of the 
eviacence with that of your fellow jurors, and if 
tnat process produces a sevlemn delief or conviction 
in your mind, such as you would be willing to act 
upon without hesistation if this were an important 
matter of your own, then you may say that you have 


been convinced beyond a reasonable doubt. 
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On the other hand, if after geing through 


that r..cess, your mind is waivering, or so un- 
certain that you would hesistate before acting, 

if this were an important matter of your own, then 
you have not been convinced beyond a reasonable doubt 
and your verdict should be not guilty. 

Now, the indictment in this case now contains 
fifteen counts. Counts nine and seventeen have 
been dismissed, and I will send in a copy of the 
indictment so that you will nave it during your 
deliberations. Each of tne remaining counts cnarge 
a separate offense or crime, and you must consider 
each count separately. The indictment names four 

, 
defendants, all of whom are on trial oefore you, 
They are: Jerry Winston; Broome County Aviation, 
Inc.; (°.muter Airlines, Inc., and Theodore (Ted) 
Bell. 

The guilt or non-guilt of each Defendant 
must be determined by you separztely, as to each 
count in which he is named in the indictment. 

In the determination of guilty or not guilty 
you must bear in mind that guilt is personal. 
There is no such thing under our system of justice 
as guilt by mere association. “The guilt or non- 


guilt of eacn defendant 23n trial before you must 


~ 
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{ 1 | be determined separately with respect to him, 
2 | Solely on the evidence presented against him, or 
3 | om the ieck of evidence and on the law as tue Court 
4 | instructs you. 
Ss | Now, in this connection, two of the Defendants 
6 Broome County Aviation, Inc. and Commuter Airlines, 


Inc., -= are corporations. 


8 | A corperation, in view of the law, is a person 

9 and it may be found guilty of a criminal offense, 

10 A corporation, of course, acts only throuch natural 

1! persons who are its agents. Any officer or agent 

12 of a corporation acting or failing to ac> ***in 

13 the scope of his authority may bind tne corporation 
¢ 

14 Oy his acts or failure to act. 

15 In order to find a corporate defendant guilty, 

16 you must first find that all of the essential 

17 elements of the offenses charged here, whicn I will 

18 give you later, are present as to the corporation 

19 in the sense that officers are agents of tne cor- 

au porations, and here Winston and/or Bell acting 

21 within the scope of their authority, knowingly 

22 committed the crimes charged in the indictment. 

23 The scope of authority of the officer or agent is 

24 @ question of fact for you to decide. 

2 Just as in the case of the individual d-fendanf, 
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the burden is on the Government to establish 
the guilt of a corporate defendant beyond a 


reasonable doubt. 


Now, there is no dispute in the evidence here 


that the Defendant Jerry Winston was .1e head of 
both defendant corporations. As Such, he was the 
chief officer and in charge of the ‘conduct of the 
corporations' business. 

Where an officer of a corporation, with broad 
express authority -- well, lixewise, there is not 
Gispute that Bell was the chief pilot in charge of 
the day-to-day operations. 

Where an officer of tine corporetion, with 
broad exuress authority, holds a position of some 
responsibility and performs a criminal act related 
to the corporations! Dusiness, and the criminai 
act was directly related to the duties which the 
officer or agent has tne broad authority to perform 
the corporation is liable for the criminal act ana 
must be deemed to have authorized the criminal 
act. 

The directing heads of a corporation may be 
held criminally liable for acts of subordinance 
done in the normal course of business, regardless 


<f whether the directing neads perstnally supervise 
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the particular acts or were personally present 
at the time,they were committed. It is enough 
if the directing officers caused the acts to be 
committed, or knew thatthey were being committed, 
and nevertheless, allowed them to be committed. 

Now, all of the counts of this indictment 
are based on certain provisions of the Railway 
Labor Act, which applies not only to tne railroads, | 


vrucks and other instrumentalitiss in interstate 


commerce, but also to air carriers and the officers 


and employees of air carricrs. 

I think it will nelp you in your task of 
Sontsing. she issues presented to you nere, if you 
understand something of the nistory and the ooject 
and purpose of tnese laws. 

Long experience in the railroad industry 
taugnt that labor disputes and strikes and the 
resulting interruption of interstate commerce nad 
a destructive impact upon the entire economy of 

Experience had also shown tnat strikes 
and tne consequent disruption of commerce, haa 
adverse affects upon the nation's economy and were 
more likely to occur when employees were forbidden 


to organize, or to join or to remain ea member of 


a union of their own choosing or when their only 
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recourse for resolving their disputes with their 
employer was to deal with a company union dominated 
by tne employer. 

Experience had also shown that labor disputes 
resulting in disruption of interstate commerce were 
far less likely to occur when employees and 
employers were free to choose their own representa- 
tives without interference by either side over the 
designation of represntatives Oy tne others, So 
that those two representatives of €acn sice could 
discuss and settle disputes, and conduct collective 
bargaining concerning rates of pay, rules, or 
working conditions. 

iow, Congress, mindful of all of tris, passed 


tae Railway Labor Act, and Specifically declared, 


@s part of the law, that its purposes were to avoid 


any interruption to commerce or to the operation of 
any carrier engaged therein, 

To forbid any limitation upon freedom of 
association among employees or any denial as a 
condition of employment or otherwise, of the right 
of employees to join a labor organization. To 
provide for the complete independence of carriers 
and of employees in the matter of self-organization 


to carry out the purposes of this chapter. To 
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provide for ‘ihe prompt and orderly settlement of 


@1l disputes concerning rates of pay, rules, or 


working conditions. To provide for the prompt and 
orderly settlement of all disputes Srowing out of 
grievances or out of the interpretatior or appli- 
cation of agreements covering rates of pay, rules, 
r worcxing conditions. 

congress wernt on to provice, under tne caption 
"General Duties -- Duty of Carriers end Employees 
to Settle Disputes,’ thas is Snall ce the duty of 
all carriers their officers, ascents, and employees 
vo exert every reasonable effort to macxé and maine 
tain agreements concerning rates of pay, rules, 


and working conditions, ana to settle ell] 4 


be. 
u 
i @] 
Cc 
ct 
o 
un 


whetner arising out of tne application of sucn 
agreements or otherwise, in order to avoid any 
interruption to commerce or to the Operation of 
eny carrier growing out of any dispute between tne 
carrier and the employees thereof. 

And mek 223 Gisputes between a carrier or 
carriers and its or their employees snall be 
considered, and, if possible, aecided, witn all 
expedition, in conference between representatives 


designated and authorized so to confer, respectivell 


by tne carrier or carriers and by the employees 
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24 


thereof interested in the dispute. 


Now, the Defendants nere are charged in counts 
two through eight with violation of the sections 
of the Railway Labor Act which provides 'designatio 
of representatives.' 

"Representatives, for the purpose of this 
chapter, shall be designated by the resrective 
parties without interference, influence, or coercio 
by either party over the designation of representa- 
tives of the otner; and neither party shall in any 
way interfer witn, influence, or coerce the other 
in its cnoice of representetives. Representatives 
of employees for the purpose of this chapter needa 
not be persons in the employ of the carrier, ana 
no carrier shall, by interference, influence, or 
coercion, seek in any manner to prevent the 
designation by its employees as their representa- 
tives of those who or whicn are not employees of 
the carrier.' 

Counts ten through -.xteen charge tne 
Defendants with violation of anotner section of 
tne act, wnich provides, unaer the caption, 

‘Organization and Collective Bargaining; freedom 
from interference by carrier; assistance in 


organizing or maintaining organization by carrier 
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forbidden, ' 


‘Employees shall have the rignt to organize 


and bargain collectively to representatives of 


their own choosing. Wo carrier, its officers, 


or agents, shall deny or in any way question the 
right of i«3 employees to join, organize, or 
assist in organizing the labor organization of 
their choice, and it shall be unlawful for any 
carrier to interfere in any way with tne organi- 
zation of its ployees,... or to influence or 
coerce employees in an effort to induce tnem to 
join or remain members of any labor organization.' 

Now, another part of the act makes it a crime 

- 

for any carrier, its officers or agents willfully 
to fail or refuse to compiy wita its provisions, 
and expressly prhibvits any carrier or any officer 
or agent of any carrier from 1i:. any way interfering 
witn, influencing or coercing one or more of its 
employees in their choice of a representative or 
in organizing, joining or remaining a member of 
any labor organization.' 

I think it will help you in your task, if I 
instruct you concerning the meaning of these variou 
terms, and the relative rights and duties of tne 


airline defendants, their officers, their agents, 
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Now, you will notice that the Act pretects 
the rights of employees freely to designate a 
representative of their own choosing, and to 
organize, to join, or to remain @ memoe: of a 
labor Organization, without interference, influence 
or coercion by their employer. NOw, Consress 


has granted all of these rignts to employees, and 


9 I will refer to them as protected richts. 
10 The words "inter: erence, influence and coerce, 
j- 1] are not to be taker as proaiviting employer 
12 persuasion, or tne normal relations ang communicatibns 
| 13 which are part of friendly reiations tetween 
14 employer oom employee, 
15 ‘Interference,’ as used in tnese laws, means 
‘4 16 to intermeddle, to interpose, to intervene, to 
17 obstruct, to discourage, or to intrude into tne 
18 free exercise by employees of their right to 
19 organize or to join or to remain a member of a4 
i 20 labor organization, or to intrude into tneir rignt 
21 to choose a representative to act for them in 


their disputes, and negotiations with their employe?. 
Now, the employer enjoys a constitutional 
24 right of free speech. He is, therefore, free 


2s to communicate his views to his employees. He is 
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free to express any views, agrument or opinion, 


including anti-union sentiments in general, or 


even his de satory views about a particular union. 
"Iafluence,' as used in these laws, does not 
mean that the employer is prohibited from persuadin 
or from attempting to persuade employees not to 
organize a union, or that the employr= is pronibite 
from expressing any view, argument or opinion 
opposing unionization, so long as tne employer's 
Statements are addressed to tne employees’ under- 
Standing and not accompanied oy any threat, express 
or implied, or not intended to lead the employee 
to believe that he may suffer from the employer's 
action, wieene he follows the employer's wisaes 
about now he should exercise his protected rignts. 
The employer may even make a prediction that 
unionization will result in dire economic con- 
sequences to the company, so long as nis predictio 
has some reasonable basis in fact and contain 
no open or veiled threats or reprisal, or coercion 
or promise of benefit, express or implied, for 
the employees' exercising or refraining from 
exercising protected rights, and provided the 


prediction was not motivated by an intention to 


interfere with, influence or coerce employees 
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because they have exercised, or are exercising 


: @ protected right. 

3 One way of expressing it is, is there an iron 
4 | fist in the velvet glove? That is the question. 

5 


Wnile the employer is frre to make predictions 


a of dire economic consequences from unionization, 

7 which he honestly believes will occur for reasons 

8 ceyond his control, he is prohibited from making | 

9 | express or implied tareats tiat ne will cause the | 

10 nappening of dire economic consequelices on pais own 

il valition, if the employees vote for a union or 

12 exercise any of their protected rights against 

13 his wishes. In short, while the employer is free 

14 to make an nonest prediction that unionization 

15 will destroy or injure the business, he is pro= 

16 hioited from theatening to destroy, injure, curtail 

17 or close the business on his own valition if the 

18 employees unionize or otherwise engage in productive 

19 activity. 

20 To express it another way, an employer is free 

2 to make predictions of dire economic consequences 

22 whicn ne honestly believes will be likely to happen 

3 for reasons beyond his control, but not to threaten 
24 to make sure that they will nappen if the employees 

= unionize against his wishes, 


[SS ee “« a 


The essential question here is, what did the 
speaker intend, and what did he intend tne listener 
to understand? Does the speech convey a message 
of coercion or threat of retaliation if the employecs 
do not follow the wishes of the employer? Did the 
speaker threaten to retaliate by reducing or 
abandoning his business, thereby causing the em- 
ployees to lose their jobs regaraless of wnat the 
economic realities require? Was ne maxing coercive 
threats, or honest forecasts? 

In considering the question, you must take 
4nto account the economic dependence of the employe¢s 
on their employers and the necessary tendency of 
the ssiahaenibitie because of tne relationship, to 
pick up intended implications of tne employer that 
might be meaningless, insignificant or innocent to 
a disinterested ear. 

Has tne employer knowingly and intentionally 
used coercive speecn to threaten economic retali- 
ation against nis employees for exercising their 
protected rights, or to intimidate them from freel 
exercising those rights, or to retaliate against 
tnem for having exercised those rights? 

Similarly, an employer's dnterrogation of 


employees concerning union sympathies or activity 
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may or may not be coercive, depending upon the 
setting and all of the Surrounding circumstances. 
The test is whether the questioning tends to cause 


inference with, or restraint or coercion of , the 


employees in the exercise of their protected rights] 


In determining whethner interrogation is 
coercive, you snould look not only to the questions 
asxed, but to the setting and the Surroundings 
circumstances. Is the Questioning conducted in a 
manner, place or context reasonably celculatea to 
intimidate the employee or instill fear of reprisal! 
in ais mind? 

There are five factors whicn you should 
consider in this connection: the first of these 
is teh background. In other words, is there a 
history of employer hostility to unions and 
discrimination against employees who favored unioni 
zation. 

Two, the nature of the information sousnt. 

For example, did the interrogator or speaxer appear 
to be seeking information on which to base taking 
punitive action against tne individual employees, 
or in other words, was he merely expressing his 
normal curiovity about a matter which affected 


his business? 
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Three, the identity of the questioner, 
other words, how high was he in the company 
hierarchy? 

Four, the place and method of interrogation. 
For example, was the employee summoned to the boss' 
office? Was there an atmosphere of Oppressivenes 
or of an unnatural informality? 

And the fiftn factor is the trutafulness of 
tne reply. In other worcs, if tne employee czave 
& false answer, did ne do so cecause ne was eitner 
made aware that he nad Ssometning to gain vy a lie 
or mayoe afraid that a truthful answer would aurt 
him? 

f 

Bare assertions that tne employee neec not 
State his position or answer a question are not 
sufficient to eliminate whet might otherwise be 
employer intimidation. You must make a searcnoing 
inquiry into the nature of the question and the 
circumstances under which it was conducted. The 


question for you is whether, in the totality of 


the circumstances, the employer's questioning or 


Statements were intended by him to produce fear, 
or influence ov coerce his employee into acting 
in accordance with the employer's wishes. Or 


was he merely being persuaive? 
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‘Influence, ' here, thus means the conscious 
and intentional exertion o: sutnority and power 
by the employer on the employee so as to order 
overpower, overbear, dictate, dominate or contro. 
the employees' will to pressure him into doing, 
or to refrain from doing what the employer wants, 
ratner than Standing up for his own rights and 
Going what he would want to do, or to refrain from 
Going if her were left alone to act freely. 

The employer, tnerefore, is pronibited from 
exerting tnat kind of influence which destroys, 
imparis, inhibits, weakens or Overcomes tne em- 
ployees' free will, or pressures nim into Suomissio 


f 
to the employer's wishes against his owr judgement 


and makes nis action or inaction more the will of 


the employer than his own and in effect, substi- 


tutes the will of the employer for tnat of the 


employee. 


"Coerce' means to overcome, to overbear, to 


override the free exercise of an employees' will 


or choice or action or inaction by pressure or 


force or by threat of pressure or force or by 


attempting to overcome tne employees' will by 


any such means. Coercion thus means the use or 


attempted or threatened use of force, pressure, 
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authority or power by the employ r to induce, or 

to dictate the employees’ artion instead of leaving 
him alone to exercise his own free and untrammeled 
cacice in designating a repr sentative, or in 
orgenizin,,, joining, or remaining a member of 

the union. 

‘Force,’ as used here, includes the direct 
or indirect use or threat of the use of superior 
authority  %r economic power to dominate, or to 
Gictate ai, employees' free cnoice of action. 

wow, tnese laws are aimed at the abuse of the 
employer's power, or opportunity to corrurt or to 
override the emp'’syees' free will. hKemember that 
one of the evils that congress was trying to get 
at with these laws was company dominated unions. 
Representatives were not to be chosen by spineless 
puppets, but by free men, witn cackbones. 

In this connection, you should consider the 
importance of the pronibition to the entire regu- 
latory scheme devised by Congress. Freedom of 
choice in the selection of representatives on each 
side is the essential foundation of the statutory 
plan. All the proceedings looking to amicable 
adjustments of disputes and collective bargaining 


agreements, indeed, the entire policy of the act, 
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depend for success on the free and uncoerced action 


of each party through its own representatives, to 


the end that agreement Satisfactory to botn may be 


reached and the peace esser.tial to the uninterrupte 


flow of interstate commerce by air carriers may be 


6 | maintained 


- 
7 | Those who are to meke these decisions and 


* | adjustments must be freely chosen. They must 
9 be true representatives. Congress intended tnat 
10 | that choice be made, as I told you, oy free men, 
ll | witn untrammeled will, and without interference by 
6 12 : the employer. 
| 13 WOW, a representative means any person or 
14 persons. ‘iabes union or organization designated by 
15 a carrier's employees to act for them in tneir 
16 labor relations with their employer. 
17 Now, tne Act does not pronibit any employer 
18 from discharging an employee for good cause, or 
19 for no cause, except that it pronibits the employer 
‘me 20 from discriminating against or discharging the 


in 21 employee for exercising, or for having exercised 
22 any of his protective rights. Thus, an employer 


has the right to discharge an employee for mis- 


conduct, inefficiency, poor performance, insubdor-~ 


dination, violation of rules, unavailability, 
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negligence, neglect, or any other reason or because 


2 of a need to reduce the numberof employees due to 

3 loss of business, downturns in the economy, or 

4 the like, and all of these standing alone, are 

5 | l.gitimate, valid, and permissible grounds for 

6 | Giscnarge. 

7 | In short, an employer is free to conduct his 

8 | Dusiness as he sees fit, according to his best 

9 | judgement, and to discharge an employee for any 

10 | or no reasor, provided the employer is not moti- 

11 | vated in whole or in part by an unlawful intention to 
12 interfere with, influence or coerce an employee 

13 or to discriminate against him because ine has 

14 exercised or is engagec in exercising a protected 
15 right. 

16 Discharge of an employee, if otivated, tnere- 
17 fore, whnolely or partly ty any intention to retali- 
18 ate against him for the exercise of any of tnose 
19 protective rights, is pronibited. 
20 The Government, therefore, must prove beyond 
21 a reasonable douct tnat in discharging the employee 
22 tne Defendant was motivated, eitner wholely or 
= partly by an intention to punish, retaliate or 
24 discriminate the employee because he was exercising 


or had exercised protected rights. 
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Now, there is evidence here that in each 
insiance, when the employee was discharged -- well, 
there is evidence tnat in each instance the employes 
wno was discharged had engaged or was engaging in 
some degree in protected organizational activity, 
and that in each instance the employer based tne 
discharge on a permissible grouna, such as the 
employee's unavailability, neglect, or on economic 
grounds, such as loss of actual or anticipated 
business and the consequent need to reduce the 
numper of employees. 

Now, on the one hand, if an employer Knowingly 
and intentionally discharges an employee, partly 
because ‘of nis past or present participation in a 
campaign to designate a representative or to 
estadlisn, join or remain a member of a union, and 
partly because of his misconduct, negligence or 
the like, or because of the employer's expected 
loss of business or the like, there is nevertheles 
a violation of the law. 

On the other hand, if the employer discharges 
an employee solely because of his misconduct, 
negligence or the like, or the loss of business or 
other legitimate economic reasons, there is no 


violation of the law simply because the employee 
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also happened to have participated in protected 
activities, or wes engaged in exercised protected 
rights, and even if the employer was Glad to get 
rid of him. 

In summary, even if there is otherwise a good 
and legally sufficient reason or Justification for 
discharging an employee, the employer, nevertheless | 
violates the law by doing so if an intention to 
interfere with, influence or coerce an employee in 
exercising or because he had exercised a protected 
right, plays any part in the Defendant's motivation. 
The Defendant's motive is the key factor in 
determining wnetner the discharge of tne employee 
was Lentud. or unlawful, and tnis depends or the 
Defendant's state of mind. 

wow, Obviously it is impossible to look into 


aman's mind. But evidence of a Defendant's state 


of mind and motive in dischargir: -- evidence of 


the befendant's state of mind and motive in dis- 
charging the employee consists not only of the 
Defendant's Winston and Bell's direct testimony 
on that subject, dut also the testimony of the 
discharged employees, and of the reasonacle interfere 
waich you draw from the totality of the setting 


and the circumstances surrounding the discharge, 
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as they are shown in the evidence, including, 

of course, its timing, and the sequence of events. 
Obviously, those are important factors to 

consider and a Defendant's true motive, and intent 
4 ; 


may shus be infer~ed not only from what ne says 


but also fromthe way and the time when, and the 


place where ne acts, in the context of all of tne 
Surrounding circumstances. Thus, tne old addace, 
"Actions speak louder tnan words,' applies nere,. 

It is for you to E@uge tae sincerity; or 
lack of sincerity of the Defencant's expressed 
motives. 

In determining that issue, you snould consider 

¢ 

whether the expressed grounds were uniformally or 
discrininately applied; you snould consider tne 
timing of their application to the particular 
employee and his relationsnip at that time to 
union activity. You should consider wnether they 
were based on reports made at the time of the event 
or whether they were based on newly composed after- 
thoughts; whetner they were true or faise, real 
or manufacturered or fabricated, fresh or stale, 
serious or trivial and any otner circumstances whic: 


you recall and believe which bears on tne issue. 


In that connection, you should ask yourself 


ES 
= ee 
a 

a 
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whether the expressed permissible ground alone 


would have lead to the discharge of the employee 
if ne had not also been engaged in tne exercising 
of protected rights. Was the Stated permissible 
ground the Defendant's sole reason for discharging 
tne employee, or was it coupled wits a pronibited 
intention, and a pronitited motive, was the stated 
reason a sham excuse, a concocted after-thnought, 

or a mere pretext to disruise tiie true motive and 
intention to interfere with, influence or coerce 
employees from exercising, or becéuse they had 
exercised a protected rignt? 

I have no reached the point where we will 
discuss the perticuler counts involved, aad like 
tne law, tne applicable law whicir E-nave teen 
instructing you atout, anc we will take a very 
short recess. , 

(Whereupon, the Jury was excused.) 


Tr CLERX: Court stands for a snort recess. 


(After a short recess, the Charge by 


the Court was continued. ) 


THE COURT: I will first instruct you concerni 
tae counts two through eight, and we will work 
through the indictment from there on, and then 5° 


back and discuss count one, because count one is 
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] | really based on the same law snd evddence that 
2 | the subtantative or count two through fifteen 

3 : are based on, 

4 Count two through eight: first,count nine 
5 | nas been dismissed and the other counts charge 
6 | that on or about the dates Specified in each of 


2 tnose counts, the Defendant Jerry winston, 5roome 


8 | County Aviation, Inc., and Commuter Airlines, Inc., 
9 dic knowingly and willfully fail and refuse to 
10 comply with the terms -- and I will cut through 
ll this -- of the Railway Lacor act in tnat the said 
12 Defendants did interfere with, influence, and coerce 
13 tneir employees in their employees' choice of 
, 
14 their representative by firing the respective 
15 employee pilot or co-pilot named in each of those 
16 specific counts, two through eight. 
17 Now, in order to convict the Defencant whom 
18 you are considering on eacn of counts two through 
19 eight, the Government must prove to your satisfactidgn 
20 - beyond a peaeenabie doubt, that each of the followig<z 
21 elements: 
22 First: that the Defendant was an air carrier 


engaged in interstate commerce, or an agent or 


24 officer of such cerrier. There is no dispute here 


35 that the Defendant Broome County Aviation, and 


Commuter Airlines were air carriers engaged in 

interstate commerce and Subject to the Railway 

Labor Act at the times mentioned in this indictment 
There is likewise no dispute that the Defendan 


Winston was the head officer of both corporations 


and that tne Defendant Bell, was the chier pilot 


in charge of operations. 

The second element was that one or more 
employees of the carrier were exercising tneir 
rignt freely to choose, or of attempting to cnoose 
a representative to act for tiem as tneir collectiv 
bargaining agent, or Sad exercised that rishkt. 

iow, you nave neard the testimony of many 
witnesses on this subject, and I do not intend to 
review it because I know it is fresn in your minds. 
Tnere is really no dispute in the evidence that one 
or more employees were endeavoring to choose a 
representative, in the early fall of 1974. 

The third element is that the Defendant dis- 
charged or caused to be discharged the named em- 
ployee, again, there is no dispute in tne evidence 
that eacn of the employees named in counts two 
through eignt was discharged by the Defendants. 


The fourth element: that in discharging or 


causing the discharge of the named employee, the 


20 


21 


24 
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Defendant acted Knowingly, willfully and inten- 
tionally, whoely or partly for the purpose of 
interfering with, influencing or ccosrcing one or 
more employees in the exercise of the protected 
right, freely to choose a representative. 

Now, there is a sharp dispute in tne evidence 
aoout this element. wHere tne word ‘xnowingly' does} 
not mean tnat a Defendant must know or be aware 
that his conduct violates tne Railway Lavor act 
or any otner law. In short, tne vefendant doesn't 
have to know the law. It simply means taat the 
Defendant must be conscious of what ne is acing. 
In other words, that ne is consciously interferring 
witn , influencing or coercing tne employee or 
employees in his or their free choice and free 
exercise of protected rights, or that ne is 
retaliating against them, or hin, for NMaving exer- 
cised a protected right. 

‘Intentionally' means tnat a Defendant acts 
voluntarily, deliberately and on purpose, and not 
because of a mistake, accident, carelessness or 
other innocent reason. An act is done willfully, 
in the context of this case, if it done Kr.owingly, 
intentionally, purposefully or deliverately by 


the Defendant, wholely or partly for the purpose 
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of thwarting the objects of the law to prohibit 
employees -- to prohibit the empioyers from inter- 
ferring with employees' free exercise of their 
protected rignts to choose a representative, and 
to bargain collectively, to organ_ze and bargain 
collectively with their employer. 


Before you can find that a Defendant acted 


unlawfully in discharging or causing the discharge 


of the employee, you must first determine that the 
Defendant knew that tne employee had participated 
in, or was engaged in exercising nis protected 
right freely to choose e representative. In this 
connection, you should consider tne size of the 
abiitih aiienbae. the number of employees, and 
tne Defendant's general awareness or lack of 
awareness and attention to his bdusiness end what 
was g0ing on around him. 

You should also consider whetner the organi- 
zational activites were open and obvious, or 
secret, and in either cese, the number of people 
who knew what was happening and the likelihood 
or improdability of a leak of information, and 
informant, or if you will, a grapevine carrying 
the message to the employer-Defendants,. 


You may find that a Defendant nad such 


zg F&F B SB 
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knowledge if you find, from all of the circumstance 
shown in the evidence, including the time and 
sequence of events, either that the Defendant had 
actually been informed and actually knew that the 
employee named ir. the count that you are considerin 
had participated in any way or was participating in| 
any way in tne exercise of the protected rignt to 
Gesignate a representative, or if you find that tne} 
Defendant nad a stronz suspicion or was aware of 

a hign prosability tnat the employee nad participated 
or was participatins in choosing 4 representative 
out purposely closed his éyes anc nis ears, or 
otherwise deliberately avoided learning; tne truth 
about the employees' activities, in oraer to maxé 
nis actions appear to be sincerely cased on tne 
grounds on which they were placed. 

In determining whether the Defendant acted 
willfully, knowingly and intentionally in dis- 
charging the employee, you should consider whetner 
nis words and conduct were eitner wholely or partly 
motivated by an intention to interfere witn tne 
protected rights, or intended to thwart or 
frustrate the declared purpose of the law, to 
protect the employee's rights to choose their 


representative, and to organize without employer 


eR 


uw 


interference. 
You should also consider tne relative economic 
strength of the employer and employee; the relative 
strength of their personalities; the interest in 


ana activity of eacn abdcut unions and organizationa 


activities; wheter *° employee had a reputation 


Also 


as a trouble-maker, Known to tne Defendant. 
ths justification, or lack of it, for the discnarge 
and tne statements and actions of the employer 


in tne context of all of the surrounding circun- 


stances relating tc. organizational activities. 


As I previously told vou, tne employer nas 


a right to discharge an employee. The law does 
f 


not interefere witn tnat right to conduct nis 


Dusiness and tnat he has a rignt to dicharge nim 


with or without good cause. Sut he nas no rignt 
to discharge him eitner partly or wnolely for the 
purpose of interferring witn, influencing or 

coercing the right of his employees freely to 


designate a representative, or to organize or to 


join, or to remain a member of 4 union. That is 
prohibited. 
It is your function to consider tne evidence, 
discuss it, and to draw such inferences and con- 


clusions from the totality of facts snown in the 
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evidence, and decide whether the employer's stated 
reasons for discharging the employee were his true 
motive and purpose, or whether a motive to trample 
On protected rights, or interfere, or coerce 
protected rights played any part in nis conduct, 

In this case, you may conclude that a Defendanj 
nas tne requisite guilty Knowlecge and intent if 
you find, beyond a reasonadle doubt, that he knew 
that te employee involved had participated in wl 
Way, OF Was engaged in any way in Organizational 
activities, and that tae vefendant was wnolely or 
partly motivated by an intent to retaliate against 
tne employee, or to discriminate &éainst nim for 
having exercised his protected right freely to 
choose 2 ~oresentative, or to interfere with, 
influence or coerce one or more of his employees 
in the exercise of that right. 

NOW, Counts ten and eleven of the indictment 
Charge that the Defendants, Jerry Winston, Broome 
County Aviation, Inc., and Commuter Airlines, Inc., 
Gid knowingly and willfully fail and refuse to compl} 
witn the Railway Labor Act in that tney interferrea 
with the organization of their employees, and 


influenced and coerced tneir employees not to jodi 


the labor by firing the respective employee pilots 


or co-pilots named in each of those counts. 

iow, in order to convict the Defendant whom 
you are considering on eacn of counts ten and 
eleven, the Government must prove to your satis- 
faction beyond a reasonable doubt, each of the 
following elements: 

One, that the Defencant was an air carrier 
engaged in interstate commerce, or an officer or 
acent of such carrier, and arain, there is no 
Gispute about that. 

Two, tnat one or more employees cf the carrier 
were exercising their riznt freely to organize or 


join @ labor organization, and again, there is no 


” 
Gispute about that. 


Three, that the Defendant dischargea or caused 
the discharge of the namea employee, and again, 
there is no dispute about that. 

Ane four, tnat in discharging or causing tne 
discharge of the named employee, the Defendant actesk 
willfully and intentionally, wholly or partly for 
the purpose of interferring with, influencing or 
cc ercing one or more employees in the exercise of 
their right to organize or join a labor organi- 
zation, and in considering that element, you 


should apply what I told you earlier concerning 
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the issue of what constitutes Knowing, willful, 


and intentional conduct within the meaning of 
these laws. i 

Counts twelve through sixteen of the indictmen 
charge the Defendants, Jerry Winston, Broome 
County Aviation, Inc., and Commuter Airlines, Inc.,| 
Gid knowingly and willfully fail and refuse to 
comply with the Railway Labor Act, in tnat they 
interferred with the orsanisation of tneir employees 
and influenced and coerced their employees not to 
remain members a : uy firing 
the respective employee pilots or co=-pilots named 
in each of those counts. 


r 


In order to convict the Defendant whom you 


are considering on each of counts twelve tnrough 
sixteen, tne Governmert must prove to your satis- 
faction, beyond a reasonatle doubt, eacn of the 
following elements: 

Cne, tnat tne Defendant wes an air carrier 
engaged in inte sstate commerce, or an officer or 
agent of such carrier. Again, there is no dispute 
about that element. 

Two, that one or more employees of the carrier 
were exercising their right freely to organize or 


to join a labor organization, or to remain a member 
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of a labor organization. Again, there is no dispute 


about that, 

Three, that the Defendant discharged or caused 
the discharge of the named employee, and again, 
there is no dispute. 

Four, that in discharging or causing tne 
Gischarge of tne named employee, the Defendant 
actea knowingly, willfully and intentionally, 
wnolly or partly for the purpose of interferring 
witn, influencing or coercing one or more employees 
in the exercise of tneizr protected right to organiz 
or join a labor organization, or to remain a member 
of a labor organization, and here you will again 
apply what I have instructed you earlier on the 
subject of what constitutes knowingly, willful and 
intentional conduct within the meaning of tnese 
laws. 

Wow, count one of the : charges the 
Defendants, Jerry Winston, Broome County Aviation, 
INe., Coumuter Airlires, Inc., and csheodore (Ted) 
Beli with a conspiracy to interfere with, influence 
ard coerce the employees of the Defendant carriers 
in the exercise of the employee's free cnoice of 
a representative and in the exerc:e of their right 


to join and remain members of a labor organization, 
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by threats-of reprisal if the employees should join 
a laobr organization, by requesting their employees | 
to deliver their National Mediation board ballots 
to the Defendant carriers, and thereby vote against 
organization, and by discnarging several pilots 

and co-pilots. 

Wow, in order to convict the Defendant whom 
you are considering on count ore, the Government 
must prove to your satisfaction, deyord a reasonabdl 
doubt, each of the following elements: 

One, the existence of a conspiracy, from on 
or about Octooer 3, 1574 to and inclucing the aate 
of the filing of this indictment, July 2, 1975, 
unlawfully, willfully and Knowingly to interfere, 
with, influence, and coerce the employees of tae 
Defendant carriers in the exercise of tne employees} 
free choice of a representative, and in the exercise 
of their right to join or remain members of a labo 
organization by threats of reprisal, if their 
employees should join a labor organization, by 
requesting their empioyees to deliver their NWationgi 
Mediation Board ballots to tne Defendant carriers 
and neces vote against organization, and oy 
discharging several pilots and cu pilots; 


Two, that the Defendant whom you are con- 
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its illegal purpose; 

Taree, that any member of the conspiracy 
committed at least one of the overt acts set forth 
in tne indictment during the existence of the con- 
Spiracy, and in furtherance of its unlawful pur- 
poses. 

wow, the first element of the crime is the 
existence of tne conspiracy. wWnet is 4 conspiracy? 
& conspiracy, for our Purposes, is simply a 
combination or an agreement among two or more 


people to violate the law by interferring with, 


influencing or coercing employees in tne exercise 
id 


of their protected rights in the Manner, and oy 
the means charged in the indictment. 
Thus, a conspiracy is a xind of partnersnip 
in criminal purposes, and it is uSuaily secret 
in its origin. 
When persons enter into the gist of a crime -- 
I am sorry, the gist of a crime of a conspiracy is 
the agreement among two or more people to engaze 
in the conduct which is prohibited by tne law. 
Tnis does not mean that they have to know that that 
conduct is prohibited by law. It Simply means 
that they must knowingly agree to engage in that 
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conduct, 


2 Nor does it mean that two or more persons 
3 must meet and sign a formal partnersnip agreement 
4 or that they must sit down and agree, in so many 
5 words, on what they are Geing to do, or what their 
6 unlawful plan is to be, or now they are going to 
7 Carry it out. 
8 When persons enter into a combination or an 
9 agreement to commit a crime, much is left to impli- 
10 cation and tacit understanding. Only fools pro- 
1] Claim tneir plot, or publicly announce their pur- 
: 12 poses, The very nature of a conspiracy calls for 
H 13 secrecy. | 
14 The first element is satisfied, therefore, if 
15 you find, beyond 4 reasonable doubt, that any tio 
16 or more people in any way intentionally combined 
17 or agreed to a common plan knowingly and intentiona ly 
18 to interfere with, the protected richts of the 
19 employees of the corporate defendants in tne manner 
20 and meaus charged in this indictment. 
Pa 21 Now, in determining whether there was such 
&@ comcination, understanding or agreement nere, 
3 you should consider all of the evidence about each 
24 Defendant's conduct, acts and statements. You 
3 should consider not only what was said or done, 


c) 
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but also how it was said or done. As I told you 
earlier, actions speak louder than words. 

From the point of view of the law, there is 
danger to the public when two or more people 
combine to do something that is unalwful. Tne 
Ganger is greater tnan if tne lone criminal acts 
by nimself because ‘ei or more people are able 
to accomplisn crimes that are more cifficult to 
accomplish, and more narmful to the pubiic cause. 

pecause of this, a conspiracy to commit a 
crime is a distinct crime in ane of itself, separat 
and apart from tne crime which it is tne ovject 
of the conspiracy to accomplisn. 

Thug, you may fine that a conspiracy exists, 
althcugh the crime which it was the purpose of 
the conspiracy to accompiisa was never committed, 
or if you find that tne purposes of tne corspiracy 
were never peenabeebes: However, the accomplishment 
of the purpose of the conspiracy is the most 
persuasive evidence of tne existence of the 

conspiracy, itself. 

It is not necessary for the Government to 
prove that the conspiracy alleged started and 
ended on the specific dates mentioned in the 


indictment. It is sufficient if you find that 
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@ conspiracy was formed and that it existed for 
Some substantial time within the period set forth 
in the indictment. 

Now, you will recall that the second element 
which .ne Government is required to prove, is that 
a Defendant joined the conspiracy with knowledge 
of its illegal purpose. Rere, I do not mean tnat 
a Defendant has to apply in some formal or informal | 
way for memoersnip in a conspiracy, 


He doesn't say, 'Let me in on it -= count me 


However, before one can be found to be a 


member of a conspiracy, he must know of tne existende 


- > 
of the conspiracy and of its unlawful purpose and 


voluntarily and knowingly join in the plan with an 
intent to combine with otners to do the pronibited 
&cts. He must Knowingly promote the unlawful plan, 
or nave a stake in its outcome. 

In this connection, you will recall my 
earlier instructions, and apply them as to what 
constitutes knowing, willful and intentional con- 
duct, 

Here, in determining the knowledge and intent 
of tne Defendant, it is again impossible to loox 


into his mind. However, intent and knowledge may 
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be inferred from the way a Defendant acts, from 


| 

| 
2 | the timing of his acts, by his statements and from 
5 | ali of the surrounding circumstances. 
4 | In this connection, you may not rely upon 
5 | Statements of one defendant to find that another 
6 | defendant was a member of a conspiracy. You must 
7 | Getermine tne membership of e particular defendant 
8 | solely from tne evidence concerning that defendant'¢ 
9 : actions, that defendant's conduct, and tnat defen- 
10 | want's statements. 
ll | she mere fact that a defendant xnows about 
3 7 the existence of a conspiracy, or be present when 
13 | some of its acts are a carried out, or when it was 
14 | formed, or that he may attend meetings, or even 
15 | that he unwittingly assisted the plan, or the mere 
16 | fact that he associates, or nas a friendsnip or 
a relationship witn a member of a conspiracy is not 
18 | in itself, enough to maxe him a conspirator, unless 
19 | you first find, beyond a reasorable douot, that he 
20 | knew of the conspiracy, and that he intentionally 
21 joined in the plan with knowledge of its unlawful 
22 purpose. 
23 ow, one may become a member of a conspiracy 
24 without knowing all of the details acout a con- 
25 spiracy, or without knowing all of the otner 
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members. It is enough if he knows of one member 


: and knowingly joins with others in a plan to 
3 violate the law, and this is so even thougn nis 
4 | role may be only an insignificant or subordinate 
: Now, if the defendant does join a conspiracy, : 
7 | tuen ne is bound by wnat other say and do after | 
8 | he becomes a member, provided what the others do | 
9 is in furtherance of the objectives of the con- | 
! Spiracy arc provided ne is still a memter at tcne 
ll | time. | 
12 This is because every member of a conspiracy 
13 | is the agent of every other member. 
afl 
14 wow, the third element of the crime is the 
15 commission by any conspirator of at least one overt 
16 act in furtherance of tne ocoject of the conspiracy. 
17 ‘Overt act' means an act by any member of tne 
‘ a conspiracy in an effort to accomplish some purpose 
19 of the conspiracy. The indictment in this case 
20 enumerates nine overt acts, dut the ninth nas deen 
21 withdrawn, so we are concerned with only eight 


of them and they are; 


One, on or about October 4, 1974, Jerry 


Winston,S5roome County Aviation, Commuter Airlines, 


and Ted Bell fired Ira Josepnson, Robert Slough, 


and Michael Baan, 


Two: on or about October 4, 1974, Winston, 


Sroome County Aviation, Commuter Airlines, called 


& meeting of all pilots and co-pilots at which 


Winston made statements against organizing and Bell 


toid the pilots and co-pilots that they would have 


tough cneck rides if tney favored an organization. 


Taree: during or about November of 197". 
| Jerry winston, Broome County Aviation, Commuter 
Airlines, and cell, met with pilots and co-pilots 
individually and solicited their Mational Mediation 
Board ballots. 
Four: on or about December 3, 1°74, Paul 
¢ 
Sholl was fired by Winston, Broome County Aviation, 
and Commuter Airlines. 

Five: on or about December 13, 1:74, Lamos 
was fired by wWiuston and Broome County Aviation 
and Commuter. 

Six: on or abdout January 9, 1975, honaid 
W. Williams was fired by Winston, Broome C..ity 
and Commuter. 


Seven: on or about February 17th, 1975 


Dennis Larimore was fired by Winston, 5rocme 


County and Commuter. 


on or about February 19tn, 1975, 
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James Hummell was fired by Winston, Broome County 
Aviation and Commuter. 

Now, if you find that any of the overt acts 
alleged in the indictment were performed by any 
memoer of tne conspiracy during the existence of 
the conspiracy, and in furtherance of its purpose, 
then that one act is sufficient to satisfy the 
taird element, althougsh you see tne indictment 
alleges eight acts, proof of any one is ufficient.] 

And when I say proof of any one, i do not mean} 
tna the procf that tne ect -- thas tne Government 
does not nave to prove tnat that overt act was 
performed oy the Defencent waom you are considering 

a 
it 1s enough if tiie overt act was performed ty any 
memoer of the conspiracy and done in furtnerance 
of the conspiracy 

WOW, yOu Must consider each defendant and eacn 
of counts one through eizht ana ten througa sixteen 
separately. If, as to tne defendant whom you are 
considering, you find that the Government nas 
failed to prove, beyond a reasonable doubt, all 
of the elements which . have instructed you, it 
is required to prove as to the count which you 


are considering, then you must accuit that defendar. 


on that count. 
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On the other hand, as to the Defendant that 
you are considering, you find that the Government 
has proved, beyond a reasonable doubt, each of the 
elements which I have instructed you, it is requires 
to prove as to the count which you are considering 
taen you should convict that defendant on that coun 

WOW, you are instructed that the question of 
possiole punishment of a conviction is no concern 
of yours ard it snould not enter into or influence 
your deliberations in any way. 

zne duty of imposing Sentence, in evens of 
&@ conviction, rests exclusively upon the Court. 

Tne SHOES OP of the jury is to Welgn tne evidence 
in the case and determine the guilt or non-guilt 
of the defendant, solely upon tne basis of such 
evidence, 

When you retire to the jury room, you shoulcé 
elect one of your number to act as your foreman or 
forelady, and to act for you in your communications 
with the Court and in reporting your verdict, 

During your deliberations, treat one anotner 
wits consideration anc respect, as I know you will. 
If differences of opinion arise, your discussions 
should be dignified, calm, intelligent. Your 


verdict must be dased on the evidence, and tne 
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law, the evidence which was presented in tnis case 
@S you remember it, and the law as I have given it 
to you in this Charge. 

You are each entitled to your own opinion, 
no juror should acquiesce in a vercict asainst his 
individual judgement. Nevertneless, I point out 


+} 
eh 


sat mo one should enter the Jury room witn suca 


pride of opinion that he would refuse to cnange his| 


mind, if convinced by intelligent argument on the 
part of another juror or jurors. | 
Discussion and deliberetions are tne very 
heart of our American, democratic Jury process, 
and that process, in turn, is the very neart of our 
, 
aemocracf. Your deliberations Snoula be arr dacned 
in that spirit, 
A jury deliberation is Jury discussion, and 
talk out your differences. Each of you snould 
come in effect, decide the case for himself after 
thoroughly reviewing the evicence, and frenkly 
discussing it with your fellow Jurors with an open 
mind, and with a desire to reach a verdic If 
you do that, you will be acting in the true 
democratic process of the American jury system, 


There are twelve of you on tnis jury. Tne 


remaining alternate will be excused before you 
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retire for your deliberations. Any verdict must 
oe tne unanimous verdict of all of you and as to 
the defendant, and it must represent the nonest 
conclusions of each of you. 

I submit the case to you with every confidence 
that you will fully measure up to tie oatu which 
you toox as members of tne jury to dec’'de tne 
issues submitted to you fairly and impartially and 
without fear or favor. 

wow, memoers of the jury, if you find tnat 
tne Government nas failed to estatilisn the fuilt of} 
any defendant, deyond a reasonavie doubt, you 


snoulad acquit tnat defendant. If you find tnat 


e i 
& defendant nas not violated the law, you si.ould 


not nesistate, fcr any reason, to render 2 verdict 
of not guilty as to hin. 

But, on tne otner hand, if you find tnat tne 
Government has estadlisneda tne guilt of a defer.dant 
beyond a reasonable doubt, you snoulc not nesistate 
because of sympathy or any other reason to render 
a verdict of gui'’ty. 

Your foreman or forela y then, will return 
an oral verdict in open court of guilty or not 
guilty as to each defendant on each count. 


Are there any exceptions, Gentlemen, and if 
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so, I will hear you at the Bench. 
No exceptions by the 
Government. 
RICHARDS: No. 
SHANAHAN: ino 
(Wnereupon, the iarsnalls were sworn in.) 
CLEFa: irs. Jones, you are now excused 
delance of this case, 
(Whereupon, the alternate J 
excusec. ) 
The Jury 
(Wnereupon, tne 


juryroom, ) 


“s/s ana aaa eae) rel , “* 1 
wn. FICHARSS: Your nonor, may I have my 


request. for instructions marked as an Exnioit? 
THe COURT: I returned one to you, and in 
tne margin I may nave made some merks. Ye 
may nave one merxked,. 
Tha CLERK: Defendant's Exnitit A-l, marked 
for identification. 
(Document marxed Defendant's Exnibit 
a-l, for identification.) 
(To 2:15 p.m., the following occurred 
before the Court, all Counsel bei:, -resence, in tne 
absence of the Jury.) 
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were received by the Marshall this afternoon 
and marked as Court Exnibit. 

Court Exhibit one requested the Commuter 
Airline flight Schedules, and Exhipis 
tne transcript of tae tape 


i] 
oxnivit 33-a, and it was sent into 


COURT: We nave had a couple >-f requests 


CLERK: Exhibit one and Ex 


cOUrT: Is that asreeeble 


acer 


CHALENSAI: 


RICKARSS : 


SHAWAHAL:: 


f 


at 2:18 p.m., 


received from 


following proceedings were neld vefore the Court, 


all Counsel being present, 


Jury.) 


TH= COURT: 
which reads as follows: 
"Clarification of cnoice of representatives 


in counts two through nine.’ 


(Whereupon, 
awaiting the 
(Whereupon, 


the Foreman of the Jury, and the 


(Counsel recessed to the Judge's Chambers 


“a 
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Agreeadle to the JOVErNNEAt, 
Agreeaole ¢t 
agreeaol= to 
vne proceecirss wers recessed 
verdict of the Jur;.) 


at 3:55, a 


in tne absence of the 


We have a note from the Jury 


aw 


mh 


iOtS was 


it two 


two requested 
I celieve wes 
tue Jur; 


Je 


to all parties? 


and after agreement, the following note was sent to 
the Jury.) 
"Your note was not clear. Please try to 
Specify exactly what you want to know. Judge — 
Macrianon,. ' 


(whereupon, at 4:05 p.m., tne following 


toox place tefore the Court, all Counsel being presence, | 


an tne aosence of the Jury.) 


an - 


COUT: This note says: 'Does choice of 
tnsir representatives mean: l- choice between 
Gifferernt unions: 2= choice vetween union or non- 
union, * 

I car answer tnat. bring in tne Jury. 

: (Wiuereupon, the following took place 
before the Court and the Jury.) 

THE COURT: You may sit down. I Rave your 
note: ‘Does choice of their representatives 
mean: l= choice between different unions ; 
c= choice between union or non-union.' 

Choice of representative means tnat the 
employee has the rignt, either to choose a 
representative, or not to choose a representativ:. 
In other words, nis choice of action, what he is 


ge'ng to do, either to refrain from choosing a 


union, cr choosing a union cannot be interferred 
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witn by the employer. 
In other words, ne has to leave him alone, 


as I told you in more detail in the Charge. 


= 


wow, I do not recall any evidence here about 


any q sarrel between two different unions, but if 
you recall any such evidence, tne answer to that 
question is tne same: the employee can cnoose 
union A or 5 or not union A or not union 3. The 
point is ti.at ne must ce iet free from interference 
by tne employer in mading nis decision or n‘s 
choice. 

I think tnat answers your guestior. If it 
doesn't, come back. 

id 

(Whereupon, the Jury was again excused 
to continue their deliceration. ) 

(Whereupon, at 4:25 p.m., the Foreman 
informed the Court that a verdict had been reacned 
and tne following proceedings were held.) 

THE COURT: Bring in the Jury. 

(Whereupon, the Jury returned to the 
Jury Box.) 

THe CLERK: Ladies and Genclemen of tne Jury, 
have you agreed upon a verdict, and if so, now 
do you find, and who snall say for you. 


JUROR NO. 10 (RYAN): We nave found 


Ae ae aennen etcetera 
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defendants guilty of all charges. 
THE CLERK: Harken to your verdict, Ladies 
and Gentlemen, as tne Court has recorded it. 
You say that you find all of the Defendants guilty 
of all charges, and so say you all? 
(Response by jurors in tne affirmative.) 


time. SHA: -ARAI:: I would like to asx tnat 


Foll txe Jury. 
Tas wi «6AS your name is called, please 
inaicate your verdicct. 
William Calxins. 


f a de ok _ 
UROA av 1 (CALKINS): Guilty. 


Catnerine Kramer. 


JUROR WC. 2 (KRAMER): Guilty on ail counts. 


Tic CLERn: Frances Price. 

UROR 5C. 3 (PRICE): Guilty. 

THE CLERK: Joseph Snaw. 

JUROR NO. 4 (SHAW): Guilty. 

TED CLERK: Beverly Brooker. 

JUROR WO. 5 (BSROLZER): Guilty on all counts. 
THE CLEAK: Mary J. brown. 

JUROR NO. 6 (BROWN): Guilty on all counts. 


THE CLERK: Colomba Aramini. 


JUROR NO. 7 (ARAMINI): Guilty. 

THE CLERK: Max T. Wiant 

JUROR NO. 8 (WIANT): Guilty on all counts. 

THE CLERK: Patricia Gulini 
(GUILINI): Guilty on ail counts. 
Robert P. Fyan. 

JUROR WO. 10 (RYAN): Guilty. 

Tai CLERK: Lester Day. 

JUROR WO. ll (DAY): Guilty. 

Tal CLERK: Kathleer. J. 

JUROR XO. 12 (ARYA): Guilty. 


THE COURT: I want to tnank you very mucn 


for tne careful attention that you cave to tais 
f 


case. It mignt interest you to know that so far 
as I am apdle to find out, fro the booxs, you are 
tne first jury, and I am tne first judge to nandle 
a criminal case under these laws. As far as I can 
see, this is probably the only criminal case in 
this law. 

Usually tne remedies are left to tne appro- 
priate labor board, but nere I guess the parties 
or the autnorities that control these things thougn 
that this was a sufficiently flagrant case to 
warrant criminal prosecution and your verdict 


confirms their judgement. 
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You are excused now until iionday, morning 

at 9:45, 
(Wnereupon, the Jury was excused, ) 

wR. SHANAHAN: If tne Court, please, I would 
lixe to ask that Your Honor refer to us the $2, At 
to maze appropriate motions at Some later date, 
and get our thougnts tosetner witn reference to it.| 

Snénanan, I would appreciate 


2 ° ie hl - 2 : 
+5 27resn an the mind. 


an current 
cases at that time, and "EK awfully diffi- 


cuit for a Cour focus your points, in Light 
fa 
? 


of the evidence. prefer ti.at you do it now, if 


jou can, that is not to say that I weule nec give 


you second thoughts, if you wished or feel tnat 
you must make a formal motion at a later time. 

I am not a computer, and I cannot cerry all 
of tnis in my need. 

MR. SRANARHA: I realize 
at tnis stage, witneut giving further 
thought, about all I can do would te to move to set} 
aside the verdict as contrary to the evidence, anc 
contrary to the law upon the rulings that were 


maas by tne Court throughout the trial, and the 
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the usual grounds to move to set aside a verdict, 
and perhaps if, within the next few days, we should 
Gesire to supplement that beyond that formal motion] 
Your Honor might permit us to do that? 

THE COURT: You have ten Gays, I think, if 
you wish to do that. 

I will give you ten days in which to do it. 

as of now, I deny the motions. 
ih. RICHARDS: I would also make the same motign 


on benalf of tne otner defendants. 


ane >: Tnéy nave beer released on 
their owfi recognizance, and I do not believe it 
will be necessary to chanze shat. 

Tak COLRT: The fendants are continuea 
on their own recoznizance pending sentence, which 
I will set for Setpemder l6tn. Is that convenient, 
September 16th? 

Min. SHANAHAIi: As far as I Know now, Your 
Honor. 

THE COURT: It will ce here in Auburn, 

MR. CHALENWSKI: Do you wish a pre-sentence 
investigation? 


THE COURT: Yes, I want a pre-sentence report 
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wR. CHALENSKI: There was one Exhibit that 
was entered into evidence by the Government in 
this trial and that is “efendant's Exhibit z. 

May I have tne Court's permission to make 
that document available to the Federal Bureau of 
Investigation? 

TEE COURT: Do you want to substitute a 
pnotostat in the record, is tnat wnat you want? 


MR. CKALENSKI: Yes. Nay I do that? well, | 


I guess the best thins to ao would be to Suostitute} 


copies for all of tne «hibits? 

vik. RICHARDS: Well, tne Clerk nad mentionea | 
to me earlier taat at tne termination of the 
trial sia aaaie like to nave all of tne exhibits 
because I thin« tuat he nas to prepare some list, 
so I assume that all of the exhibits ougnt to zo 
to the Clerk. 

ne isn't here right at the moment. 

Tea COURT: Well, certainly all exhibits ougnt 
to go to the Clerk. Sut do you have any quarrel 
With lir. Chalenski's suostituting pnotostats for 
tne exnitits which nave been received in evidence? 

sin. RICHARDS: I have no objection. 

MR. SHANARAI: Wo. 


THe COUAS: That is all he wants to do, is 
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( 1 | Substitute some pnotostats for any or all of the 
2 | exhibits in evidence. You may do that, if you 
3 fl wish to, 
4 | MR. CHALENSKI: Tranx you, Your Honor, 
Ss | TH: COURT: Hake sure that Counsel agrees 
6 tnat they are accurate copies, all rigat? 


wh. CRALENSKI: Yes, Your nonor, thans« you 


8 atiz CCURT I suggest tnat you do tnas by 
9 written stipulation and file it with the Court. 
10 WR. CHALENSKI: All rigat. 

‘ ll | Ti COURT: Along with your substituted 
12 


photostats. 
13 wR. CHALENSKI: All right, tnarnk« you. 
PM ”_ s~ 
14 { Ho COURT:  Gooa afternoon. 
15 | Tat CLERK: Court stends ir recess until 
16 10:00 o'clock tomorrow mornire, 


17 (Whereupon, Court was recessed at 4:35 p.m.) 
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AVIATION, INC., COMMUTER AIRLINES OF SERVICE 
INC., and THEODORE (TED) BELL, 


De fendants-Appellantr 
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STATE OF NEW YORK ) 


> SS. ._ 
COUNTY OF NEW YORK ) ‘ 


MARVIN WEXLER, being sworn, states: 


I am an attorney associated with PAUL, WEISS, 


RIFKIND, WHARTON ¢& GARRISON, attorneys for appellants herein. | oe 


On March 24, 1977 a clerk employed by my firm personally 


served two copies of the attached Brief of the Defendants- 


Appellants, containing revised record references in accordance 


with Rules 30(c) and 31(b) of the Federal Rules of Appellate 


Procedure and in accordance with a Stipulation concerning the 


Submission of a deferred Appendix, and also served two copies 


of the deferred Appendix (one copy of the exhibit volume) on 


Paul V. French, Esg.,; United States Attorney for the Northern 
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District of New York, 
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